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Executive Summary

Puget Sound salmon are in trouble. In 2011, the
treaty Indian tribes in Western Washington issued
an alarming report, Treaty Rights at Risk:
Ongoing Habitat Loss, the Decline of the Salmon
Resource, and Recommendations for Change. The
authors describe the beleaguered state of Puget
Sound salmon, making it clear that the reason for
the decline “is a lack of federal and state
government leadership, policy, commitment and
coordination toward a set of salmon recovery
goals and objectives.”' Specifically:

The U.S. government continues to
approve federal actions and federally
funded state actions that either do not
contribute to, or actually impede
recovery of salmon habitat. The result is
the continued slow degradation of habitat
that already has suffered from years of
pollution, poor land use practices, and other
factors. This situation sets the bar higher
and higher for tribes to continue our way of
life, while setting it lower and lower for
those who would destroy the salmon’s
home. This uncoordinated approach
solidifies habitat losses and ultimately fails
to protect our huge investment of funding,
time, and effort.”

Five years later, in spite of the treaty tribes’ clear
and precise recommendations for change, salmon
populations continue to decline. For example,
the Washington Department of Fish and Wildlife
reports that across Puget Sound, “salmon fisheries
will be constrained in several areas this year
because of low returns of wild and hatchery
coho,” “about one-third the size of the run
predicted in 2015.”

Why is this happening? Unsustainable
agricultural practices are degrading the waters that
feed Puget Sound. To protect salmon, agricultural
operations must comply with water quality laws.
In Washington, taxpayers spend millions of
dollars to protect and restore existing salmon

habitat through the use of countless voluntary
incentive programs, which essentially pay
landowners not to pollute. These programs, some
of which deliver important conservation benefits,
are ineffective in ensuring agriculture is
conducted in a manner that protects water quality.
This is because there is no regulatory backstop
to ensure agricultural operations comply with
state water quality laws.

The federal Clean Water Act orders “the
discharge of pollutants into the navigable waters
be eliminated by 1985.”* The time has come for
Washington to put these words into action, 31
years later than intended, and endorse a regulatory
approach to sources of agricultural pollution. To
do so, this report seeks to inspire the following
changes:

1. The Washington Department of Ecology should
establish mandatory, science-based agricultural best
management practices.

2. The Washington legislature should enact new
legislation mandating scientifically supported best
management practices for agriculture.

3. The Washington Department of Ecology should use
its existing statutory authority to enforce water
quality laws and eliminate nonpoint sources of
agricultural pollution.

4. The U.S. Congress should repeal section 1619 of
the Farm Bill, which prevents the disclosure of
critical information regarding how federal dollars
are spent to prevent agricultural pollution.

5. The Washington legislature should repeal farm plan
confidentiality provisions in state law.

6. Government agencies should fund conservation
practices that last in perpetuity.

7. Voluntary incentive programs aimed at protecting
water quality should be consolidated and
implemented by the Washington Department of
Ecology.

8. Governor Inslee should convene an independent
science panel on salmon recovery to ensure that the
billions of dollars spent on voluntary incentive
programs in this state are being used to fund
conservation practices that are based in sound
science and demonstrably protect water quality and
salmon habitat.
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Long-Term Decline of Puget Sound Water
Quality

Federal and state agencies have been aware of
water quality problems in the Puget Sound
watershed for well over 30 years. Today, in Puget
Sound “[t]he state faces a challenge to meet
Federal and State Clean Water Act water quality
responsibilities, with a failure to meet Water
Quality Standards in several geographic regions,
as well as substantial pressures on a variety of
species.”” While Puget Sound is healthy enough
that people can swim at many beaches (88 percent
of swimming beaches were open in 2014) and
harvest shellfish in some locations (81 percent of
shellfish beds were open in 2014)°, pollution
continues, habitats are degraded or disappearing,
and many species, including salmon, continue to
decline. To protect Puget Sound and the native
salmonid populations who call this estuary home,
the science is clear that we must change tactics to
prevent further habitat loss and water quality
degradation.

The Washington State Department of Ecology
(Ecology), the state agency charged with
protecting the waters of this state,” recently
reported that only two of 17 reporting regions in
Puget Sound showed any improving tendencies
for their Marine Water Condition Index.® Ecology
concluded that the findings highlight significant
negative changes in water conditions in Puget
Sound.” The Puget Sound Partnership'® reported
in 2015 that of 27 vital sign indicators, only 10
show improvements and “few are at—or even
within reach of—their 2014 interim targets.
Therefore, there is little evidence they are on a
trajectory to reach the 2020 targets.”'' The Marine
Water Condition Index is worsening and the
freshwater Water Quality Index has not
improved.'? The 2015 State of the Sound report
prepared by the Puget Sound Partnership
reiterates that many assigned actions are making
little or no progress.'® Now, with the anticipation
of adding more than 1 million people to the Puget
Sound region in the next 15 years and the

increasing threats associated with climate change
and ocean acidification, the quality of our waters
and the health of Puget Sound are expected to
decline irreparably if we do not make swift and
effective changes to our current regulatory and
conservation efforts.'

Water Quality and Estuarine Health are
Essential to the Survival of Puget Sound
Salmon

Puget Sound is a unique and indispensible
resource to our region. Puget Sound holds
incredible cultural, environmental, economic,
aesthetic and recreational value that impacts
nearly ever person in Western Washington.'> The
reasons to be persistent in our efforts to save
Puget Sound and its native salmon populations are
ma?6y and best articulated by the late Billy Frank,
Jr.:

“It takes a lifetime. There’s no quitting, no
retiving, no getting sick. We have to be
here for the salmon, the shellfish, the
animals, the birds. Theyre all dying and
there aren’t enough of us to save them.
This is our children I'm talking about, and
our grandchildren, and their children. We
can’t quit on them...ever.”

Billy Frank, Jr.
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As an estuary, Puget Sound should be one of the
most productive natural environments in the
world."” The Sound and its tributary waters are
critical for the survival of many species, including
the seven native salmon species and various
shellfish that call Puget Sound home. The
sheltered waters of estuaries provide protected
places to spawn, giving estuaries the nickname
“nurseries of the sea.”'® Most commercially
valuable fish species depend on estuaries at some
point during their development.'® Estuaries
provide habitat for more than 75 percent of U.S.
commercial fish catch and 80-90 percent of the
recreational fish catch.”” The health of estuaries
nationwide has declined over the past several
decades, and research shows that we are
continuing to lose critical estuarine habitat in
Puget Sound.”' According to the Puget Sound
Partnership, “[w]e have lost almost 60 percent of
our historical estuarine wetland habitat.”** In
2007, the National Estuary Program rated the
overall condition of the Puget Sound as only
“fair.”*® The 2015 State of the Sound reports that
the Marine Water Quality Index continues to

24
worsen.

The Treaty Tribes of Puget Sound and the Coast,
co-managers of salmon and shellfish in the Pacific
Northwest, released a paper titled Treaty Rights at
Risk — Ongoing Habitat Loss, the Decline of the
Salmon Resource, and Recommendations for
Change in 2011.% In this important and alarming
report, the tribes point out that the right to fish
that was reserved in the treaties is meaningless if
there are no fish left to catch.?® The tribes cite
numerous examples across Puget Sound of
continued loss of habitat and announce a call for
action from our federal, state, local, and tribal
governments to reverse the downward trend of our
salmon and their habitat.”” Specifically, the tribes
ask that the federal government “require federal
funding that supports state programs and pass-
through grants to be conditioned so that all funded
efforts are designed to achieve consistency with
state water quality standards and salmon recovery
plan habitat objectives.””® Two years later in
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2013, the Puget Sound Partnership found that no
progress has been made in improving the
biological condition of small salmon-bearing
streams in the Puget Sound basin and overall the
biological condition of our waters had declined.”
The 2015 State of the Sound similarly reports a
continued worsening of indicators for salmon
abundance and survival.”’

The cumulative damage done to Puget Sound
causes significant habitat loss and declines in
species dependent on those habitats, including
salmon and shellfish.>’ Of Puget Sound’s seven
native salmon species, three are listed as
endangered under the Endangered Species Act
(ESA) and the others are listed as threatened.”
The National Marine Fisheries Service (NMFS)
has assessed the progress of the Puget Sound
Chinook Salmon Recovery Plan since its federal
approval in 2007.** NMFS reported that important
habitat for Chinook was still being lost after the
first five years of the recovery plan and that
habitat protection efforts need substantial
improvement.**

The loss of salmon in the region has significant
social, cultural, and economic consequences. The
remaining populations of salmon are at less than 5
percent of their historical levels.” Salmon harvest
has continued to decline significantly since the
1980s. In 1981 over 50 million pounds of salmon
were harvested annually, but today we harvest
less than 10 million pounds.*® The Skagit River
Chinook populations have been on a long-term
decline over the last century as illustrated by the
significant declines in harvest from 40,000-50,000
fish in the 1930s to only a few hundred in the
1990s.*” The value of the Puget Sound salmon
fishery currently is estimated at more than $60
million a year, but salmon are worth more than

money.”®

Salmon are vital to Pacific Northwest tribal
cultural and spiritual practices. Salmon also play a
critical role, in the ecosystem contributing
throughout their life cycle to food chains and



nutrient cycles.”” Salmon are both an indicator
species and keystone species for the overall health
of the Puget Sound ecosystem because they are
susceptible to changes in the quality of our
freshwater streams as well as marine waters, and
because they play such an important role in
supporting the entire ecosystem.*’ As an indicator
species, “[s]almon are our canary in the coalmine
— their decline signals a loss of the Sound’s ability
to support all life, not only salmon.”*' As a
keystone species, salmon have an impact on the
ecological system that is disproportionately large
compared to their abundance. The removal of a
keystone species such as salmon can cause
fundamental alterations to the entire ecological
system, throwing it off balance.*’

Research has shown that salmon populations are
critical in transferring energy and nutrients in land
from the Pacific Ocean to aquatic and terrestrial
ecosystems.” When salmon return upstream to
spawn they provide a source of carbon, nitrogen,
and phosphorous that is essential to the growth of
juvenile salmon and other animals in the
watershed’s food web.* The presence of salmon
carcasses in streams increases the density of
macroinvertebrates, which feed on the carcasses.
Juvenile salmon eat the macroinvertebrates, an
important food source that supports the juveniles’
growth and survival.”’ A study found that due to
declining salmon runs, the rivers of Puget Sound
are receiving only 3 percent of the marine-derived
organic matter that was once delivered to those
rivers by salmon.*® The nutrients brought inland
by the returning salmon are bioavailable to the
ecological community and are delivered
throughout the watershed reaching farther into the
headwaters of small streams that might otherwise
be nutrient deficient.”’

The forests surrounding the waterways where
salmon spawn benefit from the nutrients salmon
provide when animals that consume the salmon
carcasses transfer the nutrients into the terrestrial
food web.*® The salmon are an important food
source at all stages of their life cycle for other

wildlife, including long-distance migratory
birds.* The Skagit River, which has the highest
population of all five salmon species in Puget
Sound, is an important winter-feeding area for
migrating bald eagles.”® An analysis of bone
samples from grizzly bear skeletons killed in the
Columbia River basin between 1856 and 1931
show that 35-91 percent of the carbon and
nitrogen were derived from marine-based
nutrients.”' Scientists have concluded that the loss
or severe depletion of salmon populations can
have major effects on the entire population
biology of the region.”

Nonpoint Source Pollution Degrades Puget
Sound

Addressing and regulating nonpoint sources of
pollution to improve water quality and salmon
health and habitat in Puget Sound presents a
significant challenge.” Nonpoint source pollution
often represents a large proportion of pollutant
loading that leads to impairment of water
quality.’® As of this writing, in Washington state,
over 2,400 water bodies are listed as impaired
under the federal Clean Water Act.” In the past
10 years, 392 Washington water bodies have been
added to the impaired list while only 68 have been
delisted.”® Most of the listings are for temperature,
bacteria, dissolved oxygen and nutrients, all
commonly associated with agricultural pollution
sources.”’ In addition, pathogens that degrade
water quality enter Puget Sound from wastewater
treatment plants (approximately 100 discharge
into Puget Sound), onsite sewage systems
(approximately 300 large and 500,000 small
onsite sewage systems exist in the Puget Sound
basin), commercial and recreational boat sewage
discharge,”® and agricultural lands (which cover
about a third of the Puget Sound region).” Of
these sources, Ecology found nonpoint source
pollution from marinas and recreational boating is
“generally a less pervasive nonpoint issue
compared to agriculture and urban/residential
areas.”® Ecology’s Assessment of Nonpoint
Pollution in Washington State observed that past
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impaired water listings may have focused more on
point sources, so it can be expected that future
listings are likely to address impairments with
greater contributions from nonpoint sources.”'
Therefore, Ecology noted, “it is likely that these
listings represent a large future workload for
[nonpoint source] pollution control...[Nonpoint
source pollution] is continuing to endanger our
public health, natural resources, and aquatic
ecosystems.”62

“Reducing pollution in runoff from
agricultural lands will help achieve recovery
targets for freshwater quality, shellfish bed
recovery, freshwater aquatic habitat, swimming
beaches, dissolved oxygen in marine waters,

and marine sediment quality.”
Puget Sound Partnership Action Agenda, Chapter 3
Agricultural Runoff (December 2011), at 195.

The Environmental Protection Agency (EPA)
defines nonpoint source pollution as any source of
water pollution that does not meet the legal
definition of a “point source” as defined in the
Clean Water Act. Nonpoint pollution sources are
diffuse in that they do not have a single point of
origin, such as a pipe or outfall, or are not
introduced into a receiving stream from a specific
outlet. Some of the most common categories of
nonpoint sources are agriculture, forestry, urban
stormwater runoff, and mining.* In the National
Water Quality Inventory released by the EPA,
“agriculture nonpoint source pollution was the
leading source of water quality impacts on
surveyed rivers and lakes, the second largest
source of impairment to wetlands, and a major
contributor to contamination of surveyed estuaries
and groundwater.”®* It is well documented that
agriculture is a major contributor to nonpoint
source pollution in Washington state.®

Significant amounts of nonpoint source pollution
in Puget Sound originate in places such as the
Samish, Nooksack, and Stillaguamish watersheds
where agriculture is a predominant land use.*®
Whatcom County’s Water Quality Program
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reports “that only 20 percent of the monitoring
sites in Whatcom County are meeting water
quality standards.”®’

Discharges and runoff from agricultural
operations carry pollution in the form of bacteria,
pathogens, chemicals, nutrients, and sediments
due to soil erosion, pesticide use, and mishandling
of animal waste.® Additionally, the loss of
riparian vegetation due to farming too close to
waterways can result in increased temperatures
and reduced dissolved oxygen content of our
waters.”

Nonpoint Sources of Pollution Impede Salmon
Recovery Efforts

Ecology and the Washington State Department of
Agriculture (WSDA) recognize the threat to
salmon survival caused by ongoing nonpoint
source pollution to our waters.”” The poor water
quality in Skagit and Whatcom counties, largely
due to agricultural sources, is a particular area of
concern because the rivers support salmon
populations for several salmon species and the
area’s water quality directly impacts the many
shellfish beds along the counties’ coasts. The
Samish, Stillaguamish, and Nooksack watersheds
have consistently had the highest annual yields of
nitrogen relative to their size of all Puget Sound
area watersheds.”"

All forms of transported nitrogen are potential
contributors to eutrophication.’* In eutrophication,
high levels of nitrogen cause rapid algal growth.
When the algae dies and decays, it consumes
dissolved oxygen in the water, reducing the
oxygen available to fish and other aquatic life.”
In addition to eutrophication, excessive nitrogen
causes other water quality problems. Dissolved
ammonia may be toxic to fish and nitrates in
drinking water are dangerous to humans,
especially newborns.”

The Puget Sound Partnership has recognized that
“[r]educing nutrient pollution is important,



particularly in areas like parts of Puget Sound
where harmful algal blooms and depressed
oxygen levels affect both aquatic life and human
use and health.”” Ecology reports that nitrogen
levels in Puget Sound have been steadily
increasing from 1999 to present.’®

Ocean Acidification:
Good Nutrients vs. Bad Nutrients

While salmon contribute healthy nutrients to the Puget
Sound ecosystem, nutrient pollution, including from
agriculture, contributes to the growing problem of ocean
acidification. Scientists agree Puget Sound is becoming
more acidic.”” While the uptake of atmospheric carbon
dioxide is the primary driver of open-ocean acidification,
secondary contributions, such as nutrient pollution from
land-based sources like agriculture exacerbate the
acidification effects in Puget Sound. "Coastal regions that
receive large volumes of freshwater, especially when the
freshwater contains high levels of dissolved nutrients or
organic material” are especially susceptible.78 Leading
researchers have recognized that “addressing local
factors such as nutrient pollution could offset some of
the local acidification impacts...” 7 “For coastal
communities in the U.S., the path to confronting souring
seas can likely be found close to home in their very own
back yards...Ocean acidification should become a part of
the conversation among [water] quality managers,
stormwater managers, agricultural managers...and it
tends not to be in that space."80

Studies of nutrient loading often combine agricultural
nutrient pollution with anthropogenic sources (other than
wastewater treatment plants) into "total riverine
inputs."81 As its own category, rivers and streams are a
significant source of nutrients, contributing 41 percent of
all annual local nitrogen inputs and 19 percent in
summer.® In the rivers and streams that feed the Puget
Sound, animal manure is the single largest potential
nutrient contributor. *> This conforms with other
nationwide studies that identify agriculture as a major
contributor, and specifically, animal manure is the single
largest source of nitrogen pollution from agriculture.84
While nutrient pollution in Puget Sound is undoubtedly a
multi-causal problem, ocean acidification scientists and
policy experts have identified agriculture as an industry
particularly appropriate for nutrient regulation as one
means to stem the tide of ocean acidification.®®

Elsewhere in Puget Sound, high water
temperatures and low dissolved oxygen levels are
a clear threat to fish.*® During the 2009-2011
monitoring period, Ecology found that no site in
the Samish-Skagit basin consistently met water
temperature standards.®’ Elevated water
temperatures reduce dissolved oxygen in the
water.

Low dissolved oxygen levels affect the growth
rates of salmonids, as well as their susceptibility
to disease and ability to endure other
environmental stressors and pollutants, such as
fecal coliform and pesticides.®® Higher
temperatures also increase salmon vulnerability to
disease, and the toxicity to salmonids of many
substances intensifies as temperatures rise.*’

Increasing trends in concentrations for 10
pesticides was reported by WSDA in 2013.” In
the Skagit-Samish basin, concentrations of
pesticides have been high enough to be of chronic
concern for fish and aquatic invertebrates (the
food for young salmon).”’

Since at least 1993, high bacterial loads in the
waters of Skagit and Whatcom counties due to
pollution from agricultural waste have raised
major concern for salmon and shellfish health.”

Bacterial pollution from fecal coliform
contamination is a widespread problem in the
Puget Sound region, and one of the most common
water quality problems.”

Nearly half of all of Puget Sound waters that have
been assessed are affected by fecal contamination
and there was a steady increasing trend in fecal
coliform pollution in Puget Sound from 1998-
2007.*

The presence of bacteria in the water can affect
salmon immunoresponse and stress levels,
ultimately increasing their susceptibility to
infection.”” Existing monitoring efforts most
commonly test water for fecal coliform, which
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acts as an indicator that pathogenic bacteria,
viruses, and protozoans are also present in the
water.”®

Fecal coliform found in the water also indicates
that animal waste may be entering the water and
contributing to the ecologically damaging nutrient
pollution described above.”’

Puget Sound Shellfish:
The Canary in the Coal Mine

Zyanya Breuer, University of Washington School of Law
Class of 2016

Shellfish are significant to the ecology, culture, and
economy of Puget Sound and are currently threatened by
nonpoint source agricultural pollution. The Pacific
Northwest treaty tribes have harvested shellfish in the
region for over 12,000 years.98 Shellfish sales contribute
over $107 million annually to Washington’s economy.
Additionally, the shellfish industry directly and indirectly
employs more than 3,200 people and provides the state
with an estimated economic contribution of $270 million
through business infrastructure, state harvesting licenses,
and shellfish harvesting tourism.”® Tourists and residents
purchase 160,000 licenses to harvest shellfish from our
waters, providing more than $1 million in state revenues.'”
The Washington Department of Fish and Wildlife estimates
that the shellfish harvesting trips made to Puget Sound
beaches each year provide a net economic value of $5.4
million to the region.101 However, these economic drivers
and cultural traditions may soon wither and die because of
under-regulated agricultural pollution.

“Of the approximately 190,000 shellfish areas in Puget
Sound, about 36,000 acres — or about 19 [percent] of
commercial and recreational shellfish beds — are closed due
to pollution. Over the past 30 years, Department of Health,
Office of Shellfish and Water Protection (OSWP) has
downgraded the classification of about 56,000 acres and
upgraded the classification of about 46,000 acres.”'”

In 1997 and again in 2014, hundreds of acres of Portage
Bay shellfish areas were downgraded from "approved" to
"restricted" for high levels of fecal coliform bacteria that
failed to meet the National Shellfish Sanitation Program
water quality standards.’® From 2011 to 2014 there have
been 52 shellfish harvesting area closures implemented in
the Samish basin alone due to high levels of fecal coliform

8 | Western Environmental Law Center

bacteria, an indicator of fecal pollution from warm-blooded
. 104
animals.

The Lummi Nation estimates its shellfish harvesters
lost $8 million in revenue from 1996 to 2006, when
180 acres of Portage Bay shellfish beds were
closed.'®”

Agriculture as a Nonpoint Source of Water
Pollution in Puget Sound

EPA acknowledges that agriculture is a leading
source of impairment to our nations’ rivers and
streams.'®® Animal manure and commercial
fertilizers were identified as the two largest
nutrient sources to the Puget Sound basin in
1998.'7 As early as 1993, the Nooksack River,
which runs through Whatcom County dairy
country, was monitored on a monthly basis for
high levels of fecal coliform.'” In 1997 the
Washington Department of Health noted,
“[a]gricultural wastes originating in the Nooksack
River watershed are an actual, as opposed to a
potential pollution source, and represent a high
probability of being the principle source of fecal
coliform contamination in Portage Bay.”'"
Agricultural and rural areas constitute about 30-35
percent of the Puget Sound region.'' When not
managed properly, these lands have the potential
to produce “significant sediment, nutrient,
pathogenic, and chemical loads to stormwater
though nonpoint sources.”''! The Washington
state office of the Natural Resources Conservation
Service (NRCS) has identified water quality
degradation from excessive sediments in surface
waters, excessive nutrients in surface and ground
waters, and excess pathogens and chemicals from
manure, biosolids or compost applications as state
resource concern priorities.' '

Industrial dairy farms are one significant source of
agricultural pollution in the Puget Sound region.
In fact, the NRCS has identified dairy farms as an
“indicator” of excess nutrients in surface and
ground waters as well as an “indicator” of excess
pathogens and chemicals from manure or compost



applications.'"” Dairy cows produce, on average,
about 120 pounds of manure per day. This
includes the fecal and urinary wastes that contain
pollutants that can be transported by water,
including oxygen-demanding substances,
nitrogen, phosphorous, and other nutrients,
organic solids, salts, pathogenic bacteria, and
sediments.''* With approximately 250,000 dairy
cows in Washington, the state’s dairy farms
produce about 30 million pounds of manure in a
single day.''> Approximately one-third of the
state’s diary cows reside in

Whatcom and Skagit

counties.''® Industrial

dairies store manure in

unlined lagoons and often

over-apply it to fields as a

means to dispose of the

significant amounts of

manure they produce.'"’

There are approximately

415 unlined manure

lagoons in Puget Sound

counties, many adjacent to,

or in close proximity with,

the waters that feed Puget

Sound.'"®

Research has confirmed
that elevated nitrogen
concentrations in streams
can be caused by
agricultural activities in
upstream watersheds.''” EPA acknowledges
animal manure from agricultural activities is “a
primary source of nitrogen and phosphorous to
surface and groundwater.”'* Nitrogen is naturally
present in soils but is added in the form of manure
or commercial fertilizer to increase crop
production.'?' When more nitrogen is applied to
fields than can be absorbed by the crops and soil
(i.e. above agronomic rates), runoff and seepage
of pollutants to surface water occurs when it rains
and under other conditions.'** Additionally, over-
application of manure can lead to excess
concentrations of contaminants in groundwater,

Figure 1: Locations of WSDA-permitted dairy farms in 2013

Figure 2: USDA NRCS Washington State Office, Spokane, State Resource Assessment
2011: Priority Resource Concerns, Washington State (August 2011), at 23117

including nitrates, causing an environmental and
public health threat.'”® Ecology has found that
“[b]esides human health effects of nitrate, nitrate
in groundwater can adversely affect surface water
by increasing primary productivity in streams,
rivers, and lakes hydraulically connected to the
aquifer system. When algal and plant material that
depend on nitrogen decompose, oxygen depletion
can adversely affect fish and other aquatic life.”'**

A study by the United States Department of
Agriculture (USDA) found that two-thirds of U.S.
cropland does not meet criteria for good nitrogen
management and improvements in management
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are needed to increase nitrogen use efficiency.'>

The extent of the damage to our waters from
agricultural pollution of nitrogen is unknown
because most agricultural activities are not subject
to any kind of permit or monitoring

requirements. 126

It is estimated that the cost of removing nitrate
from U.S. drinking water supplies would be more
than $4.8 billion per year.'”’ In 2007, 63.5 million
kilograms of nitrogen and 16.1 million kilograms
of phosphorous from animal

manure were produced in

Washington state.'*® Because

of widespread nitrate

contamination in drinking

water, Ecology has developed

the Washington Nitrate

Prioritization Project to

identify areas as “Nitrate

Priority Areas,” where

nitrates in groundwater

exceed drinking water

standards.'*’

The Samish, Stillaguamish,
and Nooksack watersheds
have consistently had the
highest annual yields of
nitrogen relative to their size
of all Puget Sound area
watersheds."*° Ecology notes
that these three watersheds
also have relatively high
agricultural land uses.”' The
Nooksack River discharges
the largest nitrogen load of
all U.S. rivers north of Puget
Sound'*? and was identified
in 1999 for its high nitrogen
yields which researchers
attributed to over-application
of animal manure and
commercial fertilizers.'*?

No Washington state water quality criteria
currently exist for nitrogen in surface water,
though there is a human health criterion for nitrate
published by the EPA."** Several Ecology studies
have confirmed that the rate, timing and amount
of manure applications on fields were the
prevailing factors affecting nitrate levels in
groundwater."”> The Sumas-Blaine Aquifer in
northern Whatcom County is the main drinking
water source for 18,000-27,000 people and has
some of the most widespread and elevated nitrate

Figure: Distance of CAFO lagoons from Puget Sound
Figure 3: Proximity of CAFO lagoons to Puget Sound
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contamination in Washington state, with water
often reaching concentrations of more than double
the maximum contaminant level.'*® Ecology
found that 97 percent of the nitrogen loading to
the ground is from agricultural activities and 66
percent is attributed to manure applied to fields."*’
The nitrate contamination problem in drinking
water not only raises public health concerns, but
economic concerns as well because citizens are
forced to find alternative sources of drinking
water. Ecology has noted that “[s]everal public
water systems in Northern Whatcom County are
under Washington State Department of Health
(WDOH) compliance orders because nitrates are
over the limit, yet a new source proves hard to
come by due to the limited nature of the aquifer
and water rights issues.”">®

Runoff and seepage from fields receiving
excessive quantities of manure can also contain
extremely high levels of bacteria, such as fecal
coliform, that can cause shellfish bed and beach
closures.'*’ Bacterial pollution from fecal
contamination, largely from agricultural nonpoint
sources,'*” is the most widespread and common
water quality problem in the Puget Sound
region.'*! Nearly half of all of the Puget Sound
waters that have been assessed are affected by
fecal contamination.'** In Northwest Washington,
an average of 84 percent of sites listed as impaired
by Ecology are impaired due to high bacteria
loads year round.'* Molecular and genetic
assessment of nonpoint pollution in Washington
state by Oregon State University (OSU) found
that the most frequent source of bacterial
contamination detected was from ruminants.'** In
a parallel study, OSU determined that due to the
heavy dairy farming in the region, the most likely
source of the ruminant contamination was

14
COWS. >

Notes from the Field

Lee First, North Sound Baykeeper &
Sue Joerger, Field Director, Puget Soundkeeper Alliance

Note: Because of agency recalcitrance to inspect
agricultural operations, local organizations, such as the
Waterkeepers, often serve as citizen watchdogs making
sure our waters are being protected from pollution.

In Skagit County, man-made waterways known as “V-
ditches” are allowed if they do not drain to a salmon
stream. V-ditches are commonly observed in the lower
Skagit and Samish delta areas and add high amounts of
turbidity, and depending upon the type of use, likely add
fecal coliform, nutrients, and other agricultural chemicals.
Many of the fields are expansive, with as many as a dozen
V-ditches per field.

An application of manure solids
was made to this field in mid-
November. Because nothing is
growing on this field, there is no
biological uptake of nutrients.
Seasonal rains carry nutrient-
rich runoff into roadside ditches,
in many cases via V-ditches. The
runoff from these fields reaches
tributaries of the Samish and

Skagit rivers. This is a common
observation in the lowlands of Skagit and Whatcom
Counties.

Many former dairy pastures
and hay fields are being
converted to berry fields in
Whatcom County. The land
base for which dairy farmers
are able to apply manure is
shrinking. Many areas with
poor drainage are being
converted to blueberry fields.
We have learned that it is
common practice to mulch

newly planted blueberry fields

with  manure solids and
sawdust mulch for the first three years after planting new
blueberry plants. In times of heavy rains, these fields
contribute fecal coliform to nearby ditches and streams.
Fecal coliform levels from 4,000-6,000 fecal coliform
colonies per 100 mls were recorded flowing off a field in
this area.
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In the northeast corner of
the agricultural area of
Whatcom  County, the
Sumas River watershed is
home to very intense
agriculture, including
expansive berry fields and
some of the larger dairies
in Whatcom County. We have observed excessive
manure applications, including applications and piles of
solids near the Sumas River and its tributary, Johnson
Creek. This photo shows a newly planted berry field that
has received a combination of mulch and manure solids
that drain to a roadside ditch and Saar Creek during wet
conditions. Because our local Department of Ecology
staff are funded by a grant that focuses on the priority
areas of Portage Bay and Drayton Harbor, little attention
is given to following up on water quality complaints that
we submit for the Sumas watershed.

Other examples of dairy pollution witnessed in
the field and reported to Ecology since 2012:

* Production area runoff into Snoqualmie River in King
County and into Joe Leary Slough in Skagit County.

* Over application of manure in November visible on the
field near the Stillaguamish River in Snohomish County
and Joe Leary Slough in Skagit County.

* Manure application on saturated fields with standing
water adjacent to the Samish River in Skagit County.

* Manure application with leaking hoses spraying into
the air near Joe Leary Slough in Skagit County.

* Manure application with disconnected hoses draining
into a ditch near Joe Leary Slough in Skagit County.

* Manure injection operation conducted adjacent to
freshwater well standpipe of local resident in
Burlington, in Skagit County.

* Application of chicken manure bedding to field with V-
ditches that drain to Thomas Creek in Skagit County.

* Muddy water from bare fields draining into ditches
that lead to the Samish River, Joe Leary Slough and the
mouth of the Skagit River.

* Aerial dispersal of chicken bedding.

* Cows in areas draining to surface water in King
County.

* Fields with recent manure application draining to
ditches that drain to surface waters.

* Transportation of 7,800 poultry layers in open cages in
freight trucks on I-5 leaving a trail of manure.
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With heavy dairy farming around the waters that
feed Puget Sound, it is likely that cows are the
primary source of the bacterial contamination
contributing to shellfish bed closures. Several
agencies have confirmed that conclusion. In 1997,
the Department of Health identified agricultural
wastes from dairy farms as the only “high
probability” source of bacterial pollution to
Portage Bay due to the fact that there were (and
still are) over 100 dairy farms in the area with
many BMP violations."*® In 2002, the Lummi
Nation reported that “[m]onitoring in the
Nooksack River watershed confirmed that the
largest sources of bacteria loading [leading to
shellfish closures in Portage Bay] were dairies and
municipal wastewater treatment plants,” and that
Ecology modified the wastewater treatment
plants’ NPDES permits to ratchet down the
discharge.'*” Nearly all the dairies are
unpermitted. Similarly, in 2004, Whatcom County
Public Works identified “[a]gricultural practices
in California and Dakota Creek Watersheds” as
one source of pollution leading to elevated fecal
coliform levels in Drayton Harbor.'**

In 2012, the Washington state Department of
Health confirmed that “[m]any Puget Sound
counties are challenged in their attempts to
achieve landowner compliance with water quality
standards for farm pollution” and identified
“livestock management” as one of “seven major
areas of focus” to restore shellfish areas.'*’ In
2014, Whatcom County Public Works water
quality sampling done in response to a discharge
of manure from a dairy led WSDA to “consider
enforcement options” because “[t]he discharge is
contributing to an ongoing beach closure at the
mouth of Terrell Creek in Birch Bay.""*" Also in
2014 WSDA wrote a letter to the dairies operating
in the Kamm Creek watershed in Whatcom
County clearly articulating the problem:

This spring application season has been
one of the wettest and most challenging
for manure management in recent years.
WSDA sample results show highly



elevated fecal coliform bacteria levels
in the Kamm Creek watershed. These
high bacteria levels influence the
Nooksack River watershed and Portage
Bay, which threaten to close shellfish
growing areas. This exceedance of
water quality standards is due to many
factors/sources, including dairy manure
applications. Several storm events have
occurred this spring during and after
application periods, resulting in loss of
nutrients and contaminated field
runoff.'”’

At the end of 2015 the Washington Shellfish
Initiative'>* identified the need “to ensure manure
land-application practices do not negatively
impact water quality” in order to restore shellfish
beds in Puget Sound.'>® Whatcom County
identifies “animal waste from agricultural
operations” as one “key potential source of
bacteria that have been identified in Whatcom
County coastal drainages.”">*

In general, Ecology has found that the agricultural
monitoring locations around Puget Sound export
more and higher concentrations of contaminants
than expected.'> Nationwide, urban and
agricultural areas tend to export roughly
equivalent concentrations of phosphorous and
other pollutants.'”® However, in Puget Sound the
residential monitoring locations exported fewer
and lower concentrations of contaminants than
expected when compared to the high agricultural
concentrations."”’ This suggests agriculture in the
Puget Sound basin is an even greater contributor
to nonpoint source pollution than in other
watersheds across the nation.'”® One contributing
factor may be the lack of effective BMPs to
control agricultural pollution. A Puget Sound
Partnership Workgroup found that “[s]tormwater
effectiveness monitoring on agricultural activities
is sparse in Washington state” and that
“[c]Jommonly prescribed agricultural BMPs have
no effect on preventing agricultural stormwater
pollution from impacting water.”'*’

Aside from the pollution caused by point and
nonpoint source discharges of pollutants directly
into surface and ground waters of the state,
livestock degrade riparian areas when they are
allowed access, causing habitat damage, shade
reduction and associated increases in water
temperature, erosion, and sedimentation.'®® This
impact to the structure of the stream can increase
flow of water into the stream and stream velocity,
increasing the distance pollutants can be
transported from pollution sources.'®’

The Push for “Big Dumb” Buffers'®* to

Save Salmon
Larry Wasserman, Environmental Services Director,
Swinomish Indian Community

Riparian or streamside vegetation provides six major
functions related to salmon habitat. These are (1) shade,
(2) filtration (3) bank stabilization, (4) organic litter, (5)
large woody debris, and (6) microclimate. The role of these
factors in providing necessary salmon habitat is as follows:

Salmon require cool clean water to live. Streamside
vegetation provides shade, critical to stream temperature
moderation. This vegetation also acts to filter nutrients and
sediments from adjacent land use activities such as farming
and forestry. The root systems of trees and brush along
streams act to hold stream banks together during storm
events and prevent erosion harmful to salmon habitat. Leaf
litter from riparian vegetation also attracts insects —
important food sources for salmon. The single largest
factor affecting salmon habitat is the presence of large
woody debris. This creates pools and riffles essential for
salmon rearing and spawning, and provides hiding areas for
juvenile and adult salmon. Finally, streamside vegetation
affects the local microclimate, with large riparian areas
serving to lower air and soil temperatures as well as to
facilitate higher humidity and soil moisture. Inventories of
riparian lands in Skagit County have shown that buffer
quality is worst on agricultural lands, followed by lands
within cities, forest lands, and finally federal lands.
Currently, there are few regulations requiring the
establishment of riparian buffers on agricultural lands.'®®

Since the mid 1990s, the Swinomish Indian Community
has attempted to ensure agricultural activities adjacent
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to salmon streams are conducted in ways protective of
salmon resources. In 1997, when Skagit County
exempted agriculture from its Critical Areas Ordinance
protections and refused to adopt Growth Management
Act provisions to designate and protect critical areas
associated with salmon habitat on agricultural lands, the
tribe joined Friends of Skagit County and others in
challenging the county’s actions. This lawsuit resulted in
a decision requiring the county designate and protect
critical area on agricultural lands. During the course of
the following decade, the tribe and others were forced
to appeal the county’s continuing refusal to adequately
protect critical areas associated with salmon habitat on
agricultural lands. The issue was finally resolved in 2007
by the Washington state Supreme Court in Swinomish
Indian Tribal Community. v. Western Washington
Growth Management Hearings Board. The court found
that the “no harm” standard of the Growth
Management Act protects critical areas by only requiring
the maintenance of existing conditions, regardless of
how degraded they might be. In short, GMA does not
provide a remedy from ongoing agricultural activities
that result in failure to meet state water quality
standards and that degrade salmon habitat.

Since this Washington Supreme Court decision, the tribe
has sought other pathways to recover depleted salmon
populations. In 2011, the tribe, along with 19 Western
Washington tribes, initiated the treaty rights at risk
initiative, which is an effort to engage federal agencies in
a coordinated process to protect treaty-secured fishing
rights and the habitat upon which they depend. As part
of this effort, the Swinomish tribe worked successfully
with the EPA and the National Oceanic and Atmospheric
Administration (NOAA) to ensure that when money is
provided to the farm community for environmental
purposes, riparian buffers of adequate size must be
installed as a condition of funding. Ecology agreed to use
the money it has secured from EPA in ways consistent
with riparian buffer widths recommended by NOAA as
part of this process.*®* Unfortunately, as of this writing,
numerous other agencies on both the state (the Salmon
Recovery Funding Board, the Puget Sound Partnership
and the Washington Conservation Commission) and
federal (Natural Resources Conservation Service) level
have yet to agree to apply comparable science-based
standards when providing similar funding to agricultural
landowners to meet water quality standards and/or
habitat needs of salmon.

14 | Western Environmental Law Center

The Lack of Enforcement of Water Quality
Laws

The Puget Sound Partnership acknowledged,
“Ecology has the responsibility to control and
prevent the pollution of streams, lakes, rivers,
ponds, inland waters, salt waters, watercourses,
and other surface and underground waters of the
state of Washington.”'® To fulfill that duty, the
Puget Sound Partnership found a need for
increased enforcement, and set a goal for Ecology
to “ensure compliance with regulatory programs
designed to reduce, control, or eliminate pollution
from working farms.”' %

Ecology has received over $1.5 million in funding
from the National Estuary Program through Puget
Sound Partnership since 2012, specifically for the
purpose of increasing inspection and enforcement
of current water quality standards.'®’

Yet Ecology has decreased its enforcement
actions under its water quality program since
2012. From 2006-2011 the number of water
quality enforcement actions by the water quality
program ranged from 114-143 actions annually. In
2012 the level of Ecology enforcement actions
drop to only 57.'% In response to a request for the
most recent trend data on enforcement, Ecology
estimated that there were 97 enforcement actions
by the water quality program in 2014 and 79 in
2015."% An Ecology water quality inspector
explained that his job is to track down pollution
sources that contribute to fecal coliform loading
and shellfish bed closures and then find ways to
offer technical and financial assistance. He stated,
“[a] lot of my efforts go toward coordinating the
team effort to get pollution problems fixed in a
way that will not require formal enforcement.””°

State and county agencies appear to be capable of
conducting thousands of residential home
inspections for on-site septic systems, yet far
fewer farm inspections. In the Samish basin from
2010-2014, of the 4,253 septic systems that were
assessed, 95 percent passed their inspections.'”!



Table 1: Enforcement Data published by the Washington Department of Ecology!®

From 2009-2013 in the Samish basin, only 174
farm inspections took place.'’

The lack of inspections and enforcement when it
comes to agriculture is not unique to the Puget
Sound basin and is a major problem throughout
the state of Washington, exacerbated by the over-
reliance on voluntary incentive programs as a
means to reduce pollution.

Pretty Please, With a Cherry on Top,
Don't Pollute: An Eastern Washington

Example
Jerry White and Jule Schultz, Spokane Riverkeepers

Washington state has two approaches to protect the
quality of the public’s water from agricultural pollution.
Sadly, neither is functioning to provide the healthy, clean
water to which the public is entitled. The federal
government provides funding distributed by counties and
the state to fund voluntary programs to address
agricultural water quality problems. The Washington Water
Pollution Control Act gives the Ecology the authority to
regulate farm practices that protect water quality. This
authority was upheld by the Washington Supreme Court in
the Lemire vs. Ecology case (described on page 36) in 2013.
Ideally, participation by the agricultural industry in
voluntary programs would work in concert with regulatory
frameworks to reinforce a culture of lawful behavior and
practices that ensure public values are protected.

Within this process, Ecology identifies farm operations that
are polluting the public’'s water through citizens’

complaints and a Watershed Evaluation Process. They
proceed with offering farm operations technical and
financial assistance to correct their behavior and improve
their practices via violation letters. If the behavior is not
corrected, then punitive orders may be issued with
associated fines.

In the eastern region and the Spokane River Watershed,
the regulatory framework is in place but through inaction
has become dysfunctional and counter productive. For
example, since the Lemire case in the Eastern Region, 74
complaints have been lodged with Ecology and 129 follow-
up “[v]iolation letters that offer technical and financial
assistance have been sent to farm operations that are
violating water quality law.” Records show that of those
129 problem cases identified by Ecology, only one single
farm has corrected its behavior and cleaned up its
operations in a manner that protects water quality.
Astoundingly, no administrative orders have been issued
nor fines levied. To illustrate this pattern, see the figure
below for comparison of Eastern Regional Office to
Bellingham Field Office. Inside the eastern region, the
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Spokane River tributary of Hangman Creek continues to
have the worst water quality in the state. In this watershed,
records show that out of 22 active pollution cases (since
2013), zero have been corrected.

This inaction has created a norm in which the agricultural
industry breaks the law with impunity and virtually ignores
water quality concerns. Ultimately, this inaction has sent a
clear message that actual protection of the public’s surface
water is not a priority for Ecology, and emboldened
polluters with the message that absolutely no enforcement
is forthcoming for violators. In our watershed, as across the
state, lawful behavior has broken down and as a result,
Ecology is knowingly depriving the public of clean water,
healthy fisheries and functioning ecological corridors that
our rivers should deliver.
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The people of Puget Sound are repeatedly advised
to reduce water pollution by checking septic
systems and by being told to do our part to “pick
up the poo.”"”* The emphasis on many county
program websites is on septic and other sources of
pollution unrelated to industrial agriculture.'”
Agencies spend taxpayer dollars to produce
videos showing Bigfoot using a port-a-potty while
claiming that “Bigfoot is elusive, just like some
sources of water pollution.”'’® But the tens of
thousands of cows in industrial dairy operations in
Puget Sound counties producing massive amounts
of manure are neither mythical nor elusive. In an
attempt to divert attention from agricultural
pollution, many agencies focus on wastewater
discharges from homes, waterfowl, pets, boats,
and leaking septic systems. Skagit County even
hired Crush the sewage sniffing dog, to help find
human (but not bovine) sources of fecal
coliform."”” Agricultural sources of pollution, on
the other hand, are frequently discussed in terms
of “small” hobby farms in need of keeping
animals fenced away from water bodies. But the
tens of thousands of sedentary cows confined in
industrial dairy operations in Puget Sound
counties producing massive amounts of manure
are neither mythical nor elusive. Industrial
agriculture is the most significant, obvious, and
concentrated source of fecal coliform and nutrient
pollution plaguing Puget Sound.

When representatives from the Pollution
Identification and Control program of Skagit
County was asked at a meeting in November of
2015 where the pollution is coming from, the
response was that they still do not have enough
information to know, despite the millions of
dollars poured into the Clean Samish Initiative
(described on page 62).'” However, 95 percent of
over 4,000 septic system inspections in the
Samish basin passed inspection.'” In Whatcom
County, Ecology found that on-site septic systems
accounted for 1.2 percent of the annual nitrogen
input to the land and subsurface overlying the
Sumas-Blaine Aquifer, while manure applied to
crops accounted for 66 percent of the nitrogen



input.'® Similarly, in Yakima County, the top
dairy county in Washington state, EPA found that
“the contribution from residential septic systems
to nitrate contamination in the monitoring and
residential drinking water wells downgradient of
the Dairies is negligible. The amount of nitrogen
generated by the 224 residential septic systems on
and within one mile downgradient of these dairies
is insignificant relative to the amount of nitrogen
produced by the dairies.”'®" This suggests that
very few septic systems are primary sources
contributing to the pollution problem plaguing
Puget Sound. While on-site septic systems
certainly can contribute to pollution in Puget
Sound and should be addressed, such a singular
focus accomplishes little to recover Puget Sound
salmon populations.'™

WSDA, EPA, and Ecology have established
significant amounts of data illustrating that
agriculture significantly contributes to water
pollution and bacterial contamination in Puget
Sound. In recognition of this fact, WSDA released
a Quality Assurance Project Plan for monitoring
bacteria from dairies in August of 2015 and stated
that they will be “increasing efforts to monitor
dairies and other agriculture to reduce fecal
coliform discharge. The focus is on watersheds
with the greatest percentage of acreage associated
with dairy operations.”® A positive correlation
between percentage of acreage associated with
dairy operations and the concentration of fecal
coliform loads in rivers is found in the data
WSDA reports.'® Yet local and state programs
still insist on spending significant amounts of
time, money, and resources on advising the public
about septic system failure, and where Bigfoot
should go to the bathroom. All this while avoiding
the suggestion that industrial dairy operations,
responsible for producing 3.6 million pounds of
manure per day in Skagit county alone, and with
at least 415 unlined manure lagoons leaking
pollutants into the groundwater, are significant
contributors to the pollution problem.

The conundrum of the inability to address the
agricultural pollution problem facing Puget Sound
perhaps is best described by the Lummi Indian
Business Council, co-managers of the salmon and
shellfish in Northern Puget Sound. According to
the tribe, regulatory agencies have failed to
change behaviors of polluters using voluntary
programs, and the Puget Sound ecosystem and the
people that depend on it bear the burden of this
failure:

The closure of Portage Bay shellfish beds
reflects the fact that we have collectively
failed to permanently change the behavior
of community members in the Nooksack
River watershed. As a result, tribal members
including those on the lowest rungs of the
economic ladder will once again be
punished for the actions and inactions of
others and the Lummi Nation’s treaty rights
to harvest shellfish will once again be
violated.'®

In spite of this, Washington policymakers insist
on funding the same ineffective approaches,
allowing water quality to deteriorate steadily. And
when the agencies do actually address agricultural
pollution, they carefully avoid any regulatory
language, offering only “guidance” and
“information.” In a recent Ecology document
assessing risks to water quality by livestock
operations the report begins:

This document provides information on
livestock related water quality impacts to
help landowners and producers make
informed management decisions to protect
water quality. Because Washington is
geographically diverse, proper management
practices can vary across the state.
Therefore, this document can only provide
general guidance.'™

Ecology therefore suggests landowners have the

option to choose not to protect water quality, but
that notion is contrary to law.
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Indeed, many within the agriculture community
voice their opposition to regulation and
enforcement of their land management activities.
Concerns have been expressed that regulatory
measures requiring application of best
management practices will be cost prohibitive and
compromise the welfare of the agriculture.'®” But
the voluntary approaches to date are simply not
working if you look at the water quality and
health of the salmon populations in Puget Sound.

By not requiring polluters to comply with water
quality laws through the enactment and
enforcement of a regulatory approach to
agricultural sources of pollution, we are fooling
ourselves into believing we are on a path towards
recovering Puget Sound. The future generations of
this state cannot afford such self-deception,'® a
concept described by University of Washington

School of Law Professor William H. Rodgers, Jr.:

Conveniently, the decline of the salmon can
be assigned credibly to any number of
causes, which results in a perfect circle of
recrimination. The history of the salmon
fishery is a history of assigning blame for
reductions on other animate and inanimate
forces. When the fishwheels were banned
on the Columbia in the 1930s, the canners
assigned responsibility for the loss of the
fish to the irrigators; the sports fishing
people point to the Indians and the sea lions,
the Indians look to the dam-builders and the
ocean trawlers, the ocean fishers condemn
the Japanese or hatchery people. The fact
that responsibility for the decline of the
salmon is extravagantly shared among the
players adds only seeds of plausibility to the
accounts of self-deception that inflate the
roles of others while simultaneously
conflating one’s own. Frequently, these
self-deceptions have become legal policy, in
the form of campaigns to banish the
fishwheels, shut down the Indians, and
exterminate the sea lions."”
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Photo: Red algae in Puget Sound (Jeri Cusimano)
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“No One Has The Right To Pollute:”""
Development of the Regulatory Approach to
Water Pollution in the U.S.

Since ancient times, sovereign governments have
recognized their fiduciary responsibility to protect
common natural resources, including water."”!
The U.S. has long acknowledged the need to
regulate what is discharged into the waters of this
nation. Congress initially addressed this need in
1899 with the passage of the Refuse Act, which
states that it is against the law to “throw,
discharge, or deposit...any refuse matter of any
kind...into any navigable water of the United
States, or into any tributary of any navigable
water...”"”* The Refuse Act, still valid law
today,'” also creates liability for discharge of
refuse onto the banks of navigable waters where
the refuse could wash into that water by storm or
flood."*

In 1948, Congress enacted the first Federal Water
Pollution Control Act, which authorized federal
agencies to assist local entities and industry to
eliminate or reduce water pollution for the
purpose of improving the conditions of surface
and groundwater. This act was subsequently
amended five times prior to the adoption in 1972
of the well-known Clean Water Act (CWA).'”
The CWA created the National Pollutant
Discharge Elimination System (NPDES) permit
program designed to regulate, and ultimately
prevent discharges of pollutants from discrete
conveyances known as point sources.'*®

The establishment of the NPDES permit program
was a departure from the Refuse Act which
simply made it illegal to discharge refuse into
waters of the U.S., with no statutory mechanism
to get regulatory permission to do so.'”’ But the
introduction of a waste discharge permit program
was not new in Washington state, as a permit to
discharge waste into waters of the state has been
required since 1955.""
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Congress declared in the CWA, “it is the national
goal that the discharge of pollutants into the
navigable waters be eliminated by 1985.”""° This
goal was thought to be unrealistically optimistic.
The legislative history of the CWA “clearly
establishes that the discharge of pollutants is
unlawful. Unlike its predecessor program which
permitted the discharge of certain amounts of
pollutants under the conditions described above,
this legislation would clearly establish that no one
has the right to pollute—that pollution continues
because of technological limits, not because of
any inherent right to use the nation's waterways
for the purpose of disposing wastes...The
Committee believes it is important to clarify this
point: no one has the right to pollute.”*"

The CWA is designed, in part, to regulate and
prevent the discharge of pollutants from two
different categories of pollution sources: point
sources and nonpoint sources.””' A point source is
defined as:

any discernible, confined, and discrete
conveyance, including but not limited to,
any pipe, ditch, channel, tunnel, conduit,
well, discrete fissure, container, rolling
stock, concentrated animal feeding
operation, landfill leachate collection
system, vessel or other floating craft from
which pollutants are or may be
discharged.***

A nonpoint source of pollution is not defined in
the CWA but is referenced frequently. Nonpoint
source pollution “’should be understood as any
source of water pollution or pollutants not
associated with a discrete conveyance.””*"
Nonpoint source pollution encompasses a broad
category of sources and is defined by the EPA as
follows:

land runoff, precipitation, atmospheric
deposition, drainage, seepage or hydrologic
modification. The term "nonpoint source" is
defined to mean any source of water



pollution that does not meet the legal
definition of "point source" in section
502(14) of the Clean Water Act.

k %k ok

Unlike pollution from industrial and sewage
treatment plants, nonpoint source (NPS)
pollution comes from many diffuse sources.
NPS pollution is caused by rainfall or
snowmelt moving over and through the
ground. As the runoff moves, it picks up
and carries away natural and human-made
pollutants, finally depositing them into
lakes, rivers, wetlands, coastal waters and
ground waters.”"*

The Regulatory Push for Technology to
Eliminate Water Pollution

It was Congress’ intent under the CWA that “a
major research and demonstration effort be made
to develop technology necessary to eliminate the
discharge of pollutants into the navigable
waters...””" The 1972 amendments to the CWA
created technology-based standards for effluent
limitations of point sources, and the NPDES
program serves as the mechanism to implement
and enforce these limitations.”’® The very purpose
and success of the NPDES permitting scheme,
and the subsequent achievement of the CWA’s
goals, revolves around forcing dischargers to
develop and apply best technology to accomplish
the ultimate goal of pollution elimination. The
notion was that human ingenuity in the form of
best technology would be the means by which we
would eliminate the need to discharge pollutants
into navigable waters:

Section 301(a)(1) articulates the no
discharge policy carried over from the
Rivers and Harbors Act of 1899 (“the
discharge of any pollutant by any person
shall be unlawful), and articulates the
various formulations of the “best
technology” principle to be met on a

scheduled basis by industry and municipal
sources moving towards the 1983
fishable/swimmable water and the 1985 no
discharge goals...The most important of
these [permit programs] is Section 402
establishing the [NPDES] as a
comprehensive regulatory scheme replacing
and supplementing the Refuse Act Permit
Program.zo7

The use of “technology-forcing” as a means to
change polluting behavior is common in other
areas of environmental law. For example,
technology-forcing serves as a bedrock principle
of the federal Clean Air Act and has been
described as follows:

The idea, briefly put, is that the government
can order into being technological
achievements not now enjoyed by a
particular industry. A policy of technology-
forcing assumes that existing market forces
fail to produce an appropriate level of
pollution control, either because of explicit
collusion among the manufacturers®”® or
because of the inability of spillover victims
to communicate and enforce their needs
within the market. A policy of technology-
forcing presupposes also that intervention
by law will bring a response, either from the
manufacturers themselves or equipment
suppliers, and that these new forces can be
loosed to create a technology that is
“superior” to the ones it replaces. The
metaphors of this movement are of
reluctance overcome, of fires being lit, of
perceived limits quickly surpassed, of wills
and ways.””

The linchpin to technology-forcing under the
CWA is the NPDES permit program that regulates
the discharge of pollutants from “point sources.”
In essence, the permit serves as the regulatory tool
designed to require the discharger to develop and
implement pollution prevention technologies,
thereby eliminating the need for the permit to
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discharge in the first place. This is the reason
permits last only for a period of five years®'* and
why it is illegal for a permit to contain weaker
effluent limitations and guidelines compared to
the previous version of the permit, known as anti-
backsliding provisions.*"

The 1977 amendments to the CWA gave greater
power to the administrator of the EPA “to deal
with complex water pollution problems” and were
focused on ensuring that different industries that
discharge use the “best available technology to
control pollution.”*'* While important for the
general scope of water pollution regulation, the
1977 amendments did not alter the major
requirements of the NPDES permit program.”’
One distinguished commentator concluded, “the
Clean Water Act of 1977 is filled with mid-course
corrections that can be explained as constituent
group reactions against objectionable policies
emerging in the wake of the 1972
Amendments.”*"

3

Federal Regulation of Nonpoint Source
Pollution Under the Clean Water Act

Originally, the CWA did not clearly define a
regulatory strategy to address nonpoint source
pollution, although it was clear that under the
plain language of the Refuse Act, nonpoint source
pollution was never legal.”'> Courts have stated
that the CWA “provides ‘no direct mechanism to
control nonpoint source pollution.””*'® However,
the Study and Planning Provisions in the CWA
contain several requirements regarding nonpoint
source pollution, making it clear that congress did
not intend to exempt this entire category of
pollution from regulation under the CWA.*"’
Indeed, the CWA made it clear that the principle
of technology-forcing should be applied to
nonpoint sources of pollution as well. For
example, section 201 of the CWA requires states
to prepare “[w]aste treatment management plans
and practices” which “shall provide for the
application of the best practicable waste treatment
technology before any discharge into receiving
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waters” and “shall provide for consideration of
advanced waste treatment techniques.”'® These
plans are to “provide control or treatment of all
point and nonpoint sources of pollution...”*" As
part of the development of the plan, states must
“(1) identify, if appropriate, agriculturally and
silviculturally related nonpoint sources of
pollution, including return flows from irrigated
agriculture, and their cumulative effects, runoff
from manure disposal areas, and from land used
for livestock and crop production, and (ii) set
forth procedures and methods (including land use
requirements) to control to the extent feasible
such sources...”**

Similarly, section 303(d) of the CWA requires
states to conduct water quality assessments of all
surface waters in the state.””! The water quality
assessment is an agency document that is subject
to public review and comment, and ultimate EPA
approval. The waters that are assessed are
assigned to particular categories that describe the
quality of the water.”** Those water bodies that do
not meet state water quality standards are
considered impaired, or “water quality limited
segments” (WQLSs). For impaired waters, the
state must prepare a water cleanup plan
identifying a total maximum daily load (TMDL)
for the pollutants that are found to impair those
waters.””> A TMDL is a calculation of the
maximum amount of a pollutant that a waterbody
can receive and still meet water quality standards,
and an allocation of that load among the various
sources of that pollutant.”**

TMDLs for water quality impaired water bodies
are developed by each state with delegated
authority under the CWA and states must set the
levels “necessary to implement the applicable
water quality standards.”*** The TMDL must meet
certain guidelines in order to be approved by
EPA >

TMDLs are composed of the waste load
allocations for point sources, load allocations for
nonpoint sources, natural background levels, and



a margin of safety.””’ These allocations are treated
similar to allotments that are divided among the
various sources of pollutants. The waste load
allocation portion comes from permitted treatment
facilities (including CAFOs), while most
agricultural sources (except for CAFOs) fall under
the load allocations portion for nonpoint
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“The TMDL calculations are to ensure that the
cumulative impacts of multiple point source
discharges and nonpoint source pollution are
accounted for. States may then institute whatever
additional cleanup actions are necessary, which
can include further controls on point and nonpoint
pollution sources.”** Once approved by EPA,
“the identified WQLSs and TMDLs are
incorporated into the state’s water quality
management plan under section 303(e).”**°

The Government Accountability Office (GAO)
has recently called into question the success of the
TMDL program.”*' The GAO asked water
resource experts and state water quality officials
to review a random sample of TMDLs to
determine their effectiveness, finding:

[S]tate officials reported that long-
established TMDLs generally do not exhibit
factors most helpful for attaining water
quality standards, particularly for nonpoint
source pollution (e.g. farms and storm water
runoff). The officials reported that
landowner participation and adequate
funding — factors they viewed as among the
most helpful in implementing TMDLs —
were not present in the implementation
activities of at least two-thirds of long-
established TMDLs, particularly those of
nonpoint source TMDLs.

% %k ok

More than 40 years after Congress passed
the Clean Water Act, however, EPA
reported that many of the nation’s waters

are still impaired, and the goals of the act
are not being met. Without changes to the
act’s approach to nonpoint source pollution,
the act’s goals are likely to remain
unfilled.””

The introductory letter to the GAO report warns:
“EPA has estimated that at historical funding
levels and water body restoration rates, it would
take longer than 1,000 years to restore all the
water bodies that are now impaired by nonpoint
source pollution.”** In 1987, the CWA was
amended to include section 319, nonpoint source
management programs, designed to give more
specific legislative authority to states to prevent
and eliminate nonpoint source pollution. This new
section carried the concept of the waste treatment
management plan one step further and directed
states to submit for EPA approval a report,
commonly called a nonpoint source pollution
prevention plan, which:

(A) identifies those navigable waters within
the state which, without additional action to
control nonpoint sources of pollution,
cannot reasonably be expected to attain or
maintain applicable water quality standards
or the goals and requirements of this
chapter;

(B) identifies those categories and
subcategories of nonpoint sources or, where
appropriate, particular nonpoint sources
which add significant pollution to each
portion of the navigable waters identified
under subparagraph (A) in amounts which
contribute to such portion not meeting such
water quality standards or such goals and
requirements;

(C) describes the process, including
intergovernmental coordination and public
participation, for identifying best
management practices and measures to
control each category and subcategory of
nonpoint sources and, where appropriate,
particular nonpoint sources identified under

Agricultural Pollution in Puget Sound | 23



subparagraph (B) and to reduce, to the
maximum extent practicable, the level of
pollution resulting from such category,
subcategory, or source; and

(D) identifies and describes State and local
programs for controlling pollution added
from nonpoint sources to, and improving
the quality of, each such portion of the
navigable waters, including but not limited
to those programs which are receiving
Federal assistance under subsections (h) and
(i) of this section.”**

States are specifically directed to identify best
management practices (BMPs) “which will be
undertaken to reduce pollutant loadings resulting
from each category, subcategory, or particular
nonpoint source...taking into account the impact
of the practice on ground water quality.”**> In
addition, the state is required to identify a panoply
“of programs (including, as appropriate, non-
regulatory or regulatory programs for
enforcement, technical assistance, financial
assistance, education, training, technology
transfer, and demonstration projects) to achieve
implementation of the BMPs...”**

No later than 180 days after the state submits the
plan to the EPA, the EPA administrator shall
either approve or disapprove the plan.”’ Specified
reasons can be invoked in order for the EPA to
disapprove the plan.*® If a state fails to submit the
report to the EPA, the EPA is obligated to prepare
the report on behalf of the state.”*’ If a state fails
to submit a plan or the EPA disapproves of a plan,
“a local public agency or organization®*’ with
expertise in and authority to control water
pollution from nonpoint sources in any area of
such state which the administrator determines is
of sufficient geographic size”” may develop its
own plan to control and abate nonpoint source
pollution for that particular area, subject to EPA
assistance and oversight.**’
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The Quest for the Holy Grail: Agricultural
BMPs In Washington

Since at least 2009, Ecology has acknowledged it is
necessary to identify and approve best management
practices to fulfill several obligations under state and
federal law. Those obligations include Washington’s
federally approved water quality standards, which require
activities that generate nonpoint source pollution to
achieve compliance with standards by implementing best
management practices242 “approved by the department [of
Ecology].”mln 2010, Ecology released a preliminary draft
of “Clean Water Practices for Livestock Grazing” in an effort
to approve BMPs for one agricultural activity that causes
nonpoint pollution. > The drafting of the BMPs was
intended to “satisfy both the legal definition of BMPs and
the compliance requirements for nonpoint sources of
pollution, as defined by water quality regulations.” 243
According to Ecology, the manual was also developed to
help with landowner outreach:

We have been asked by producers and CDs
[Conservation Districts] for years for clarity and
consistency for what is needed to protect clean
water. The manual is intended to articulate those
expectations — both to the public and across
Ecology’s regions — in a clear and consistent
manner.”*®

Despite its simple intentions, the manual received
significant opposition from select groups involved with
developing farm plans — notably some conservation
districts, and the Washington State Association of
Conservation Districts. The draft manual was provided to
these groups, along with Washington state tribes for
preliminary technical review, only to result in the guidance
document’s demise shortly thereafter. As the record
demonstrates, with the exception of comments from the
tribes, the comments Ecology received did not address the
technical proficiency of the BMPs. Instead, some
conservation districts vociferously expressed that the very
notion of Ecology identifying BMPs to satisfy their statutory
obligations was amiss and therefore sought to bring all
available pressure in a campaign to eliminate the
manual.”*’ Some conservation districts viewed the simple
act of developing water quality guidance for nonpoint
sources of pollution as an “Ecology take over.”**® The
Washington Association of Conservation Districts even
expressed concern that Ecology was creating
“expectations” about the mere existence of a manual, and
sought its elimination.



The "on the ground" problem today with the BMP
manual is that Ecology Water Quality staff, and
especially the inspectors in the field, have shared
with producers that they have an "expectation" of
such a document coming out. WACD has asked the
director to have Ecology field staff instructed to not
share any expectation of such a document with
producers.

Despite over five months of consultation with NRCS and
conservation districts, “little technical feedback was
received.””*°

The overall result of the conservation districts' campaign
against Ecology fulfilling statutory obligations to protect
water quality was to eliminate the guidance manual and
thwart the adoption of the BMPs. What proceeded,
however, were several years of protracted negotiations
among Ecology, conservation district representatives, EPA,
NRCS, and tribes. During the first six-month round of the
negotiations, conservation districts argued that NRCS Field
Office Technical Guide was sufficient guidance to ensure
protection of water quality and therefore should constitute
Ecology-approved BMPs. In a memorandum from Ecology
to workgroup participants, Ecology explained why NRCS
standards could not fulfill Ecology’s statutory obligations
under law:

The following memorandum serves to reiterate
points made in Ecology’s presentation at the July 7,
2010 workgroup meeting and the August 3, 2010
meeting, and to reply to several assertions made in
the WSCC responses to NWIFC
questions...Specifically, the responses clearly stated
that “in Washington, NRCS practices standards are
designed to meet state water quality standards.”
Based on information from the water quality BMP
talks, Ecology’s review of the NRCS technical
guidance, and Ecology’s experiences in working with
this issue, we find that NRCS does not have
performance standards that ensure that a producer
will  comply with Washington state water
regulations.251

The workgroup negotiations did not result in agreement for
Ecology to publish BMP guidance for nonpoint sources of
pollution. Instead, state agencies decided to engage in
director-level negotiations. At first these negotiations
included Ecology, WSDA, and the State Conservation
Commission. Again, after a year-plus of negotiations, the
agricultural agencies could not agree to support adoption
of BMPs that protect water quality.252 Later other state and

federal agencies were added to ongoing negotiations, as
tribes sought federal support to address state agency
inaction.”®

These subsequent negotiations (in which the tribes did not
directly participate) — also known as the 3 Directors talks —
culminated in a January 2013 report to then-Governor
Gregoire.254 This report conceded that the process was
focused on trying to make progress on management of
three pollutants: nutrients, sediment, and bacteria [fecal
coliform]. The report explicitly stated it was not trying to
identify practices needed to address all water quality
standazrsdss, including stream temperature problems and
toxics.

The draft report recommended using NRCS practice
standards to address pollution from nutrients, sediment,
and bacteria.”®® No technical justification for the selection
of NRCS-based BMPs was provided,257 even though it had
already been documented that implementation of NRCS
practice standards does not automatically result in
compliance with any state water quality standard.”® This
further demonstrates that BMP selection was a product of
political expediency and not technical, scientific or water
quality expertise.

That the 3 Directors’ report recommendations -—
inadequate as they are — have not been implemented also
underscores the inability of the state of Washington to
develop BMPs that meet water quality standards and
protect beneficial uses, due to political resistance.

One very significant and influential provision of
CWA section 319 is the grant program.**’
Pursuant to this section, EPA “shall make grants”
“for the purpose of assisting the state in
implementing” its nonpoint source pollution
prevention program.”®’ Congress directed EPA to
prioritize funding for those programs that will:

(A) control particularly difficult or serious
nonpoint source pollution problems,
including, but not limited to, problems
resulting from mining activities;

(B) implement innovative methods or

practices for controlling nonpoint
sources of pollution, including
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regulatory programs where the
administrator deems appropriate;

(C) control interstate nonpoint source
pollution problems; or

(D) carry out ground water quality
protection activities which the
Administrator determines are part of a
comprehensive nonpoint source
pollution control program, including
research, planning, ground water
assessments, demonstration programs,
enforcement, technical assistance,
education, and training to protect
ground water quality from nonpoint
sources of pollution.”®’

There is a specific provision authorizing grants to
protect groundwater quality.*®*

Section 320 of the CWA establishes the National
Estuary Program (NEP), which allows the
governor of any state to nominate an “estuary of
national significance and request a management
conference to develop a comprehensive
conservation and management plan for the
estuary.”® The purpose of the plan is to
“recommend priority corrective actions and
compliance schedules addressing point and
nonpoint sources of pollution to restore and
maintain the chemical, physical, and biological
integrity of the estuary, including restoration and
maintenance of water quality, a balanced
indigenous population of shellfish, fish and
wildlife, and recreational activities in the estuary,
and assure that the designated uses of the estuary
are protected.””® Puget Sound has been
designated as an “estuary of national
significance.”

In 1990, Congress established the Coastal
Nonpoint Pollution Control Program as part of the
Coastal Zone Act Reauthorization Amendments
(CZARA).** This program is administered jointly
by NOAA and EPA.”® The program is designed
to implement enforceable management measures
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to prevent polluted runoff. The definition of
management measures embraces the concept of
technology-forcing:

The term "management measures" means
economically achievable measures for the
control of the addition of pollutants from
existing and new categories and classes of
nonpoint sources of pollution, which reflect
the greatest degree of pollutant reduction
achievable through the application of the
best available nonpoint pollution control
practices, technologies, processes, siting
criteria, operating methods, or other
alternative.”®’

Ecology's Nonpoint Source Pollution Plan

In July 2015, Ecology issued an update to its 2005 water
quality management plan to control nonpoint sources of
pollution pursuant to section 319 of the CWA. According to
Ecology:

Washington state's water quality management plan
to control nonpoint sources of pollution (nonpoint
plan) aims to protect public health and our natural
resources from nonpoint pollution. It does so by
identifying sources of pollution, setting a strategy
for protecting and improving water quality, and
restoring our waterways.

The plan works to set clear goals and standards to
achieve clean water and outline methods for
evaluating our progress. State and federal agencies,
local governments, tribes, special purpose districts,
and citizens all play a role in achieving clean water,
A oA A . 0 g 268
so public participation in the process is important.

The plan is designed to maintain the state's eligibility for
CWA section 319 grant funding and to comply with the
Coastal Zone Act Reauthorization Amendments of 1990
(CZARA). In the 2015 plan, agriculture, specifically livestock
keeping, crop production, grazing and non-commercial
agriculture, is identified as a category of nonpoint source
poIIution.269 Ecology committed to:

continue to wuse its nonpoint source
authority to address pollution problems on



agricultural lands, and to develop
additional strategies that might
help...accomplish the goal of achieving
clean water in Washington. As the state
water quality agency, Ecology will continue
to work on better defining what
compliance with state water quality law
means and to provide that feedback to
landowners so they can make informed
decisions.””°

Ecology recognized that “our state lacks freestanding
manuals, compendiums, or other guidance that identify
BMPs for agriculture that ensure compliance with the WQ
standards.”””* EPA went on to approve the plan in August
2015, in spite of Ecology's acknowledgement that no
agricultural BMPs that protect water quality exist, which
seems to violate the plain language of section 319 which
directs states to “identify best management practices and
measures to control each category and subcategory of
nonpoint sources.””’?

In lieu of identifying BMPs as part of the plan, Ecology
states that it will address the agricultural pollution problem
by using tools including water clean-up plans (i.e. TMDLs);
straight to implementation projects (which implement
BMPs); grant and loan programs; complaint response and
inspectors; education, outreach and voluntary programs;
and partnerships.273 Ecology contends that it will be hiring a
contractor to develop a stakeholder process that will then
be used to develop BMPs for agriculture.mOnIy time will
tell whether Ecology will finally fulfill its responsibility to
develop BMPs for agricultural pollution that protect water
quality.

EPA’s recent finding that Ecology’s plan meets the
requirements of CWA section 319 is bewildering in light of
the fact that neither EPA nor NOAA has approved the
state’s coastal nonpoint pollution control program, of
which the section 319 nonpoint plan is a component.
Ecology’s inability to fulfill its responsibilities under CZARA
is well documented. In April 2013, NOAA and EPA informed
Ecology that the agencies “are not prepared to approve
Washington’s [coastal nonpoint pollution program]” due to
the failure to appropriately respond to tribal treaty rights
concerns and to provide necessary protection to salmon
habitat.””® According to the federal agencies, “[d]espite our
joint efforts, and those of many others, to address water
quality and implement approved salmon recovery plans,
salmon and their habitat continue to decline.”*’®

In June 2015, EPA again informed Ecology that its “current
draft plan does not address a final strategy for satisfying

CZARA [Coastal Zone Act Reauthorization Amendments of
1990] requirements"277 and NOAA provided Ecology with a
number of recommendations needed to be incorporated
“to achieve a fully approvable coastal nonpoint program
and help protect salmon and salmon habitat.”*’® Ecology’s
nonpoint plan remains noncompliant with the agency’s
responsibilities to protect salmon.

Thus in theory, Congress mandated a regulatory
approach to prevent nonpoint source pollution
using technological innovation in the federal
Clean Water Act and other federal water quality
laws. In practice however, this regulatory regime
has been overshadowed by the voluntary approach
to agricultural sources of nonpoint pollution
endorsed in other federal laws relating to
agriculture.

Recent Federal Attempts to Recover Puget
Sound

On September 28, 2015, Reps. Denny Heck and
Derek Kilmer introduced the Promoting United
Government Efforts to Save Our Sound (PUGET
SOS) Act.”” This bill seeks to amend the Clean
Water Act by adding a new section dedicated to
the recovery of Puget Sound.”® The bill
establishes a Puget Sound Recovery Program
Office within EPA Region 10 to coordinate
recovery efforts between federal, state, local and
tribal partners; directs federal agencies to ensure
agency actions are consistent with the Puget
Sound action agenda; creates an interagency
Puget Sound Federal Leadership Task Force to
coordinate recovery efforts; and requires biennial
reports to Congress, the president and the
Governor of Washington describing the progress
of federal efforts to restore Puget Sound.”®' The
proposed legislation acknowledges the threatened
state of Puget Sound, in part due to agricultural
pollution sources:
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At this time, water and air pollution,
sediment contamination, habitat loss
and decline, and water flow disruption
continue to devastate the fish, marine
mammal, bird, and shellfish populations
of Puget Sound, threatening local
economies and tribal treaty rights and
contributing to-
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(A)  significant declines in the populations
of wild Chinook Salmon, Coho Salmon,
Summer Chum Salmon, Steelhead, and
Pacific Herring, which are essential
food sources for humans, fish, seabirds,
mammals, and other wildlife;
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(F)  the closing of shellfish beds from
contaminated pollution caused by
sources such as stormwater and
agricultural runoff; and

(G)  mortalities and morbidity in shellfish
due to the acidification of Puget
Sound.*

The bill does not include any substantive
provisions that replace or enhance existing
programs designed to address nonpoint sources of
water pollution.

The Farm Bill: Paying Farmers Not To Pollute

In contrast to the regulatory programs, permits,
and plans required under the Clean Water Act that
were designed to eliminate water pollution using
best technology, the Farm Bill takes a vastly
different approach; one focused on paying
agricultural producers not to pollute. The USDA
conservation programs are authorized under
various versions of the Farm Bill. The
Conservation Reserve Program (CRP) was one of
the first conservation programs authorized that is
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still in existence today, authorized by the Food
Security Act of 1985 (1985 Farm Bill).**?

CRP and the other programs authorized by the
Farm Bill came about from lobbying efforts to
regulate agricultural environmental impacts which
began in the early 1980s.*** Many had become
concerned that past farm programs allowed
farmers to cultivate erodible land resulting in the
deterioration of water quality. By enacting the
conservation programs, Congress recognized that
farm programs should not only protect farmers'
incomes, but should also encourage conservation
of soil and water resources. Though the 1985
Farm Bill continued the theme of voluntary
compliance, it implemented new conservation
measures and has been referred to as “a landmark
in the conservation of farmland.””

Section 1619 of the 2008 Farm Bill

The Freedom of Information Act (FOIA)
promotes open access of government records and
mandates a “strong presumption in favor of
disclosure.”**® However, with the passage of
section 1619 of the 2008 Food, Conservation, and
Energy Act (2008 Farm Bill), the USDA and its
“cooperators” became prohibited from disclosing
certain, non-confidential information provided by
participants in USDA grant programs.”®’ The
prohibition of disclosure in the Farm Bill is
designed to ensure that the information falls
within one of the nine exemptions of FOIA.
Specifically, the information described in section
1619 now falls under exemption 3, which
prohibits disclosure of information that a statute
specifically exempts from disclosure in such a
manner “as to leave no discretion on the issue.”***
Section 1619 exempts information that concerns
(1) agricultural operations, farming or
conservation practices, or the land itself and (2)
geospatial data about agricultural lands or



operations.” This includes information that is
regularly provided by agricultural producers when
applying to participate in the USDA-funded
voluntary incentive programs described herein.
The section is broadly drafted and only provides
for limited disclosure of a narrow category of
information. Information may only be released in
response to disease or pest threats to agriculture or
if the agricultural producer consents to the
disclosure.”®® The section does not restrict
disclosure of information that has been
transformed into a statistical or aggregate form, as
long as individual owners or producers are not
named.**' The section also does not restrict
disclosure of payment information and names and
addresses of recipients of payments from agency
voluntary incentive programs, as long as
information relating to agricultural operations or
conservation practices is not included.”* What
this means, then, is that it is impossible to
ascertain what conservation practices are paid for
with government dollars, let alone whether the
practices are science-based, designed to improve
water quality, or actually meeting water quality
goals.

USDA interprets this provision as a prohibition on
sharing the restricted information with other
agencies or entities unless the agency or entity is
“working in cooperation” with the USDA to
provide technical or financial assistance to
agricultural producers. Specifically, “[nJo USDA
information can be released to any individual or
entity including other federal or state agencies,
when the information will be used for
enforcement purposes.”” For federal and state
agencies to receive information relating to
financial and technical assistance through the
Farm Bill, the agencies must first sign memoranda
of understanding with USDA to establish

themselves as a USDA section 1619
“cooperator.”*** As part of the agreement,
agencies agree to not release the restricted
information to the public or to other entities.*”

Transparency of programs funded by government
dollars remains a critical bone of contention and
section 1619’s movement away from transparency
in this context is troublesome. USDA pays out
billions of dollars in federal subsidies,
conservation payments, and other grants to
agricultural producers every year, but it is
impossible to determine if this windfall is
improving water quality and salmon habitat, let
alone whether the money is being used as
intended.”® Data that is otherwise available on
locations of farms enrolled in programs such as
CRP or the number of acres enrolled on each farm
has not been available since section 1619 of the
2008 Farm Bill was enacted. Problems associated
with organizational capacity, monitoring, and
enforcement are unlikely to improve without
transparency into these federal programs,
especially when other agencies and state and local
governments charged with protecting water
quality cannot access the information.*”’

Section 1619 was enacted in response to a 2008
federal court of appeals decision holding the
public interest in USDA activities outweighed
farmer privacy interests implicated by a FOIA
request.””® In Multi Ag Media LLC v. Dept. of
Agriculture, the plaintiffs brought an action
against the USDA seeking the disclosure of
agency records pertaining to the agricultural
practices, acreage, soil, crops, and livestock of
farms that participate in USDA programs.**’ The
USDA had provided Multi Ag with most of the
requested records, but withheld records pertaining
to agricultural subsidy programs and GIS records,
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citing FOIA exemption 6.>* The D.C. Circuit
explained, “[w]e are mindful that Congress
enacted FOIA “to pierce the veil of administrative
secrecy and to open agency action to the light of
public scrutiny.”**! The court held, “[b]ecause
there is a significant public interest in disclosure
that outweighs the personal privacy interest
USDA seeks to protect, we reverse the district
court’s grant of summary judgment in favor of
USDA.™%

Before Multi Ag Media was decided, there are no
apparent references to a need to limit disclosure of
farm practices or the need to control the gathering
or disclosure of geospatial information in either
the 2007 USDA Farm Bill Proposals®” or the
initial version of the 2008 Farm Bill from
December 2007.%%

By the end of February 2008, the conference
committee agreed to an amended bill that, for the
first time, contained section 1619, proposed
initially by a senate amendment.’* The section
mandated that all geospatial data gathered by
USDA be consolidated, portable, and
standardized. This is the language that would
ultimately become section 1619(a) of the enacted
2008 Farm Bill. The initial version of section
1619, however, did not include any language
restricting the disclosure of information relating to
geospatial data, conservation practices, or farm
information (which makes up section 1619(b) of
the enacted 2008 Farm Bill).

On May 8, 2008 a report referencing important
changes and additions to the 2008 Farm Bill was
published by Sen. Tom Harkin.* This report
noted 83 important changes and additions to the
new Farm Bill, yet included no references to or
comments on the addition of section 1619.

30 | Western Environmental Law Center

On May 14, 2008, new language and additions,
previously not considered by either chamber of
Congress, were included in the latest version of
the Farm Bill (HR 2419) agreed to by conferees
and presented to the House and Senate for voting.
During Congressional debates about the passage
of the 2008 Farm Bill, Rep. Blumenauer was the
only one to mention section 1619. He spoke
several times, critiquing the inequitable
distribution of financial aid that the Farm Bill
allows: “[O]ver the last 12 years, 75 percent of the
direct payments went to just 10 percent of the
largest farmers.”"” Rep. Blumenauer went on to
say:
To add insult to injury, section 1619 will
hide information under the Freedom of
Information Act so the American public
won't even know the facts. This is wrong.
We can do better. We can stop giving
assistance to the richest of farmers. We can
redirect it to further strengthen nutrition and
the environment.”**® “We have lots of
money that is flowing to the richest farmers
in America who don't need it. That's wrong.
In fact, they have assumed that this bill is so
egregious, | invite any of my colleagues to
look at section 1619. The authors of the bill
carve out an exemption to the Freedom of
Information Act so that the recent Circuit
Court ruling that would open this up to a

spotlight is off limits.”*"

No one responded to his remarks and there is no
legislative history to suggest that section 1619
received any discussion on the floor.

One week later, debate on whether to override the
president’s veto of the 2008 Farm Bill continued
and Rep. Blumenauer once again attempted to
highlight the strong exemption section 1619



allowed: “I mentioned last time that I was on the
floor that this bill nullifies a federal appeals court
decision under the Freedom of Information Act
that ordered USDA to make public data that is
critical to monitoring the economic and

. . . g 1
environmental impacts of these subsidies.” '’ Rep.

Blumenauer then described the manner in which
section 1619 was adopted, “Nobody talked about
this on the floor, drawing the veil over this
information. It was inserted without public
hearings, without debate, and will have serious
oversight ramifications on how we manage these
programs.”'!" Subsequently Congress overruled
the President’s veto and the 2008 Farm Bill was

enacted into law.

A 40-page report published by the Congressional
Research Service on the major provisions of the
2008 Farm Bill contained no analysis of section
1619.%"2 However, the report did include an
exhaustive table of major provisions of the
enacted bill, confirming the late appearance of
section 1619 in the Farm Bill:

Indeed, public records requests submitted to
gather information for purposes of this white
paper were denied based on section 1619:

Section 1619 of the Food, Conservation,
and Energy Act of 2008 prohibits the
disclosure of information relating to USDA
funded programs. CREP is a federally
funded program of the Farm Services
Agency (FSA) and as such is covered [by]
the Section 1619 restriction. This
prohibition on disclosure includes
geospatial (location) information relating to
the federally funded activities.

Under Washington’s public disclosure
statute, public records are available for
inspection unless they fall within
exemptions “or other statute which exempts
or prohibits disclosure of specific
information or records.” RCW
42.56.070(1). State courts have interpreted
the “other statute” exemption to include
federal statutes.

Prior House- Senate-Passed Substitute Enacted 2008 Farm Bill
Law/Policy Passed Bill Amendment (H.R. 2419) (P.L. 110-246)
(H.R. 2419)
No comparable | No Requires USDA to consolidate Adopts the Senate
provision. comparable geospatial database systems into a provision, with
provision. single system that is readily modification to limit
available to all agencies within two | disclosure of information.
years of enactment. [Sec. 1719] [Sec. 1619]

Table 2: Replicated from The 2008 Farm Bill: Major Provisions and 1 egislative Action’"®

Since the enactment of section 1619 in 2008, the

USDA has used the statute to deny 2,252 FOIA

1
requests.’

For these reasons, we are precluded from
providing specific information relating to
CREP.’"
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Section 1619, purportedly written as a reaction to
the Multi Ag Media decision for the purpose of
protecting farmer privacy, has much broader
impacts.

Section 1619 greatly restricts transparency into
nearly all USDA-administered programs, making
it virtually impossible to monitor the spending of
finite government resources and to determine
whether this money is actually being used in a
manner that protects salmon and water quality.

Number of Number of FOIA
Fiscal | FOIA Denials Denials Based on
Year Based on Other Exemption 3
Section 1619 Statutes
2008 167 74
2009 432 63
2010 344 62
2011 385 100
2012 340 134
2013 354 101
2014 230 152
Total 2,252 686

Table 3: USDA reliance on Section 1619 to deny
FOIA requests315

In Multi Ag Media, the court recognized that
“there is a special need for public scrutiny of
agency action that distributes extensive amounts
of public funds in the form of subsidies and other
financial benefits.”*'® The court emphasized the
importance of the public’s significant interest in
being able to examine the information an agency
has so that it may monitor whether the agency is
correctly doing its job.*"

The court even discussed Congress’s recognition
of the importance of ensuring the responsible use
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of public funds when “it created the Office of
Inspector General (OIG) within USDA to 'prevent
and detect fraud and abuse' in the 'programs and
operation' of the department.”'® Government
audits of the USDA performed by the GAO have
found waste and fraud within the agricultural
subsidy programs that result in the misuse of
millions, sometimes billions of dollars
annually.’"’

Section 1619 not only shields information on how
farmers are using federal dollars from the public
eye, it shields how the USDA implements these
voluntary incentive programs, to the detriment of
the U.S. taxpayer.

Geospatial information is one of the most
detailed, and therefore valuable, types of
information available for conservation purposes.
The USDA maintains a GIS database, which
includes boundary information, land features, crop
types, and soil type data.**

However, due to section 1619, the USDA does
not release non-aggregated data about crop types,
conservation practices, operations or land
boundaries regarding agricultural land. In 2006,
the Center for Biological Diversity and other
conservation groups (collectively, CBD) filed a
FOIA request requiring the USDA to disclose the
GPS coordinates for wolf depredations.**' CBD’s
research aimed to evaluate the USDA Wildlife
Services program to aid the conservation efforts
of an endangered species, the Mexican wolf.**

The USDA only provided the city and state where
each depredation had occurred, withholding the
specific GPS coordinates under section 1619.%%
CBD brought suit under FOIA against the USDA
and the case went up to the Ninth Circuit Court of
Appeals. The court held that even though the



request for the data had been filed before
enactment of section 1619 of the 2008 Farm Bill,
the statute applied retroactively and the GPS
coordinates were exempt from disclosure under
FOIA because section 1619 applied.”** The data
was not released.

When EPA developed the NPDES permitting
requirements to prevent water pollution from
CAFOs it specifically discussed the need to be
able to use existing data sources instead of having
to generate all of the data it needed itself**’
Certainly the use of available existing sources of
data on CAFOs, such as information from USDA,
could save EPA a significant amount of public
funding and time. In the EPA reporting rule, it
stated that federal law prohibits USDA from
disclosing data collected unless the information
has been converted into a statistical or aggregate
form to comply with section 1619.%2° The rule
explains that EPA currently uses the publicly
available aggregate information but that it needs
to find ways it could “combine the publicly
available, aggregated data from USDA with other
data sources to obtain a comprehensive, consistent
national inventory of CAFOs to assess and
address their impacts on water quality.”**’ It
should not be this complicated. The EPA will
remain unable to fully regulate water pollution
from industrial agricultural operations such as
CAFOs as long as it cannot access USDA data
relating to the practices implemented by these
facilities.

This inability for agencies to share information
hampers pollution prevention efforts by the state
as well. For example, as part of its technical
assistance work, the Whatcom Conservation
District assessed dairy farms in Whatcom County
and identified some that needed to update their
dairy nutrient management plans (DNMP) and

implement other conservation practices, which are
supposed to protect water quality. After the dairy
operators were provided with the assessment and
list of recommendations,

Not one producer ever contacted [the
Whatcom Conservation District] to have
their DNMP updated. Some practices called
for in the assessments were installed but
most weren’t. [The Whatcom Conservation
District] also included one Planned
Conservation Practices document; while the
producer signed the plan and the board
approved it (nearly 3 years ago), to my
knowledge not one practice called for in the

. 2
plan was ever implemented.***

The Whatcom Conservation District shared this
information with WSDA, which has inspection
and enforcement authority over dairies pursuant to
state law,329 but redacted all information
identifying the farms that had failed to implement
the necessary conservation practices, thwarting
WSDAs ability to bring the farms into
compliance.’ Indeed, the Stevens County
Conservation District Administrator Dean Hellie
recently confirmed, “[w]e will not share
landowner information with a state agency
without permission and try to work in a way that
balances the interests of both parties.”

A 2009 EPA report expressed frustration that the
enactment of section 1619 “created additional
uncertainty about whether NRCS field offices can
share this information,” referring to data about
wetland delineations.*? Since the enactment of
section 1619, EPA must contact the landowner
directly for this information and the landowners
may then choose to deny permission to release the
information.™’ The report highlights that in one
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instance, EPA undertook an enforcement action
against a farm owner only to later learn that
NRCS had classified the farmland as exempt from
§ 404 requirements.”** This type of inefficiency
due to the inability to share information results in
a waste of federal time and money.

Transparency of USDA agricultural programs is
also necessary to ensure compliance and
enforcement of the conditions of the voluntary
incentive programs. A GAO report found that
“almost half of USDA’s field offices did not
implement farm bill conservation compliance
provisions as required, in part because the offices
reported that they were uncomfortable with their
enforcement role. Some field office staff said it
was difficult to cite farmers for noncompliance in
the small communities where the staff and farmers
both live and work.”***> Moreover, noncompliance
decisions were waived about 61 percent of the
time, and the waiver decisions were often not
adequately justified.**®

Another GAO report found that NRCS data
relating to mitigation measures and nutrient
management plans was too highly aggregated to
allow for a determination as to whether the
conservation practices were appropriate to
mitigate site-specific problems.**’

The GAO could not determine what type of
conservation practices were being funded under
EQIP contracts, whether the practices had a water
quality focus, or whether they were effective in

improving water quality.”®

NRCS officials responded by noting that, though
not available at the national offices, the project-
specific information is available at many field
offices, but that program officials neither ask for
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nor analyze this site-specific information.** The
GAO report concludes, “Without examining such
data, however, it is difficult to see how NRCS can
assure itself or the Congress that certain practices
are not having unintended effects on water

quality.”*

The appropriations designated by the 2008 Farm
Bill expired at the end of the 2012 fiscal year,
however section 1619 of the 2008 bill remains in
effect.’*' While the 2014 Farm Bill does not
contain a section 1619 or any similar language,
the conference committee for the 2014 Farm Bill
expressed that the reporting and sharing of
information should “[comply] with the
requirements of section 1619 of the 2008 Farm
Bill.”*** The law continues to be applied by the
USDA and upheld by the courts to prohibit the
disclosure of agricultural information.**

Natural Resources Conservation Service

The Natural Resources Conservation Service
(NRCS) is a federal agency within the U.S.
Department of Agriculture. NRCS claims to
“provide America’s farmers and ranchers with
financial and technical assistance to voluntarily
put conservation on the ground, not only helping
the environment but agricultural operations,
t00.”*** NRCS describes its creation history as
follows:

On April 27, 1935 Congress passed Public
Law 74-46, in which it recognized that "the
wastage of soil and moisture resources on
farm, grazing, and forest lands...is a
menace to the national welfare" and
established the Soil Conservation Service
(SCS) as a permanent agency in the USDA.
In 1994, SCS’s name was changed to the



Natural Resources Conservation Service to
better reflect the broadened scope of the
agency’s concerns. In doing so, Congress
reaffirmed the federal commitment to the
conservation of the nation's soil and water
resources, first made 80 years ago, that
continues to this day.**

In addition to funding and implementing a vast
array of voluntary incentive programs, NRCS
develops “conservation practice standards,”
commonly referred to as “NRCS standards,”
which constitute what NRCS believes to be “best
management practices” for a vast array of
agricultural activities.

NRCS says it uses “best available science” in
developing the standards, which are reviewed and
updated by the national NRCS every five years.>*°
Ecology, however, disagrees and has stated that
the NRCS standards don’t protect water quality in
the CAFO context:

Ecology has determined that NRCS FOTGs
and NRCS technical guidance do not
provide the level of protection necessary to
assure compliance with Washington state’s
water quality standards or water pollution
control act, and do not ensure that the
effluent limitations of the CAFO permit will
be met. Therefore, Ecology does not
consider NRCS FOTGs [field office
technical guides] and NRCS guidance to be
technical standards for CAFO operations
seeking permit coverage. It has been
Ecology’s experience that many plans
submitted for CAFO permit coverage are
inadequate and do not provide the level of
protection required by the CAFO permit

even though these plans are claimed to meet
NRCS practice standards.**’

More generally, Ecology has also found “[b]ased
on information from the water quality BMP talks,
Ecology’s review of the NRCS technical
guidance, and Ecology’s experience in working
with this issue, we find that NRCS does not have
performance standards that ensure that a producer
will comply with Washington state water
regulations.”**

State NRCS offices “must review and may
supplement national standards to ensure they meet
state and local criteria (regulations) that may be
more restrictive than national criteria. States may
adopt national level standards without
supplements.”** There are NRCS standards for
manure management and application, stream
channel bed stabilization, cover crops, and waste
storage impoundments, among others.**’

Ecology’s Heroic, Yet Unsuccessful Efforts
To Make NRCS Standard 590 Water
Quality Compliant

NRCS Standard 590 is designed to provide farmers with
guidance on how to manage the amount, source,
placement and timing of nutrients and soil amendments,
including manure.”' One purpose of Standard 590 is “[t]o
minimize agricultural nonpoint source pollution of surface
and groundwater resources.”>> Currently, NRCS Standard
590 prohibits the surface application of manure on frozen
and/or snow-covered soils or when the top two inches of
the soil are saturated.>>® However, exceptions to the ban
on winter applications of manure “can be made for surface-
applied manure when specified conditions are met and
adequate conservation measures are installed to prevent
the offsite delivery of nutrients. The adequate treatment
level and specified conditions for winter applications of
manure (from October 15-until T-Sum values reach 200)
must be defined by NRCS in concurrence with the water
quality control authority in the state.”>>
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Starting in 2012, Ecology worked with Washington state
NRCS staff for more than two years to revise NRCS
Standard 590. Ecology recommended, and the Washington
state NRCS office agreed to changes regarding the winter
application of  manure. Specifically,  Ecology
recommended language that limited winter applications of
manure based on fixed calendar dates.>*® Ecology staff
have consistently taken the position that there is evidence
to suggest “that winter manure application can be
conducted in a manner that is protective of both
groundwater and surface water.” 357 However, without
explanation, the National NRCS office “decided not to
accept the winter manure application section of
Washington’s new 590 practice,” leading Ecology Director
Maia Bellon to write NRCS a letter expressing her
frustration with the process and demanding an
explanation:

We continue to be concerned about winter manure
application. This leaves my agency in an awkward
position. We were excited to be able to work closely
with NRCS to produce a revised 590 practice
designed to better protect water quality in
Washington. We were also gratified that NRCS, at a
national level, recognized the importance of
including state water quality agencies in the revision
of the 590 practice, and required state concurrence
for specific parts of the practice. We spent more
than two years building relationships with NRCS
staff, working to understand NRCS perspectives, and
negotiating with NRCS to produce a 590 practice
that met the needs of both of our agencies.
Ecology’s participation is vital to the production of a
revised 590 practice for Washington. We also
believe that the requirement for state water quality
agency concurrence gives us a very specific role in
the process. However, | am not inclined to spend
another two years of work only to have our

collective product dismissed with little to no
explanation.”358
Over three months later, NRCS responded with an

explanation as to why Ecology’s recommendation was not
incorporated:

It was our determination that the language you
sought seemed regulatory in nature, did not
accommodate site-specific conditions, and inserting
a regulatory entity’s language into an NRCS
conservation practice standard designed to support
voluntary conservation programs did not seem
appropriate.359
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NRCS then provided Ecology with a novel interpretation of
the term “concurrence:”

Use of the word “concurrence” reflects NRCS’
recognition of the important role that state water
quality control authorities perform, as well as NRCS’
desire to work with those entities in addressing
water quality. However, at the end of the day,
Congress provided to USDA the authority for
conservation programs like the Environmental
Quality Incentives Program (EQIP), which provides
financial assistance to farmers with contracts
utilizing CPS 590. Congress did not provide USDA
with approval to delegate that authority to another
entity. Consequently, the intention of the word
“concurrence” was for NRCS to work closely with
our state partners to address this issue, but this
does not transfer authority to a partner for a
practice standard implementation.360

The NRCS therefore makes it clear that its practice
standards are (1) voluntary, not regulatory in nature; and
(2) do not need to protect water quality in the way that
Ecology believes is necessary and appropriate to comply
with state water quality standards. In addition, NRCS has a
rather odd (and illegal) understanding of what the term
“ ” 361 . .
concurrence” means. " It appears that the decision to
decline to accept Ecology’s recommendation was “due to
q 0 7362
pressure from the Dairy Federation.

State Regulation of Nonpoint Source Pollution

As discussed above, the federal water pollution
control laws delegate to states substantial
authority and responsibility to regulate nonpoint
source pollution.’®® Additionally, Washington has
several state laws designed to regulate and
eliminate nonpoint sources of water pollution. For
example, the Washington State Water Pollution
Control Act states:

It is declared to be the public policy of the
state of Washington to maintain the highest
possible standards to insure the purity of all
waters of the state consistent with public
health and public enjoyment thereof, the
propagation and protection of wild life,
birds, game, fish and other aquatic life, and
the industrial development of the state, and



to that end require the use of all known
available and reasonable methods by
industries and others to prevent and control
the pollution of the waters of the state of
Washington. Consistent with this policy, the
state of Washington will exercise its
powers, as fully and as effectively as
possible, to retain and secure high quality
for all waters of the state.’®*

When the Water Pollution Control Act was
adopted in 1945, the legislature made it a crime to
violate the provisions of the act:

Any person found guilty of willfully
violating any of the provisions of this act, or
any final written orders or directive of the
Commission or a court in pursuance thereof
shall be deemed guilty of a gross
misdemeanor, and upon conviction thereof
shall be punished by a fine of not more than
one hundred dollars ($100) and costs of
prosecution, or by imprisonment in the
county [jail] for not more than one year, or
by both such fine and imprisonment in the
discretion of the Court. Each day upon
which a willful violation of the provisions
of this act occurs may be deemed a separate
and additional violation.*®®

This provision is still good law today, but the fine
has increased to “up to $10,000 and costs
prosecution, or imprisonment in the county jail for
up to 364 days, or by both...”%

Ecology, the state agency “designated as the state
water pollution control agency for all purposes of
the federal clean water act,”®’ has broad authority
“to control and prevent the pollution of streams,
lakes, rivers, ponds, inland waters, salt waters,
water courses and other surface and underground
waters of the state of Washington.”*®® Similar to
the federal CWA, in Washington:

It shall be unlawful for any person to throw,
drain, run, or otherwise discharge into any

of the waters of this state, or to cause,
permit or suffer to be thrown, run, drained,
allowed to seep or otherwise discharged into
such waters any organic or inorganic matter
that shall cause or tend to cause pollution of
such waters according to the determination
of the department, as provided for in this
chapter.*®

Also, any person who undertakes an activity that
“results in the disposal of solid or liquid waste
material into waters of the state” “shall procure a
permit...”*"" As Ecology makes clear, “[u]nder
state law, it does not matter whether the pollution
comes from a point or NPS [nonpoint source], all
pollution of state waters is subject to Ecology’s
authority to control and prevent pollution.”""

There are two notable differences between federal
and state water pollution control law. First,
Ecology’s regulatory jurisdiction is more
expansive and applies to “waters of the state,”
which encompasses ground water.’’* Federal
CWA jurisdiction, on the other hand applies to
“waters of the U.S.,” which only includes surface
waters and groundwater that is hydrologically
connected to navigable surface waters.>”

"You Never Can Tell What Goes On Down

Below:" Waters Of The U.S. Rule

Charlie Tebbutt, attorney, Law Offices of Charles M.
Tebbutt

The question of point source vs. nonpoint source pollution
gets muddled with the EPA’s proposed Waters of the U.S.
(WOTUS) rule,*”* presently being challenged by numerous
industries and environmental organizations in multiple
district courts.>’”® The new WOTUS rule adopted by EPA in
2015 was in response to a complicated (i.e. plurality) U.S.
Supreme Court decision that, according to one district
court, made "sausage” 3% of the commonsense notion
that waters that are hydrologically connected to navigable
waters should be subject to jurisdiction under the CWA.
Children’s author Dr. Seuss summarized the concept of
connected surface and groundwaters well, when in 1947 he
described a small boy fishing in a pool seemingly connected
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to nothing and the farmer teased him that he would never
catch a fish in the small pool, but the boy was more
optimistic, answering that he “might” catch a fish “’Cause
you never can tell what goes on down below! This pool
might be Bigger than you or | know! This MIGHT be a pool,
like I've read of in books, Connected to one of those
underground brooks! An underground river that starts here
and flows Right under the pasture! And then...well, who
knows? It might go along, down where no one can see,
Right under State Highway Two-Hundred-and-Three!”
Indeed, Dr. Seuss recognized “This might be a river, Now
mightn’t it be, Connecting McElligot’s Pool With The Sea!
Then maybe some fish might be swimming toward me!”?”’
In Rapanos, a plurality decision illustrates the antipathy of
the right-wing side of the court to preventing poIIution.378
Ignoring decades of precedent, the plurality sought to limit
CWA regulation, while Justice Kennedy tried to create a
whole new test for CWA inclusion of WOTUS.>” EPA has
taken the opportunity, with the new WOTUS rule, to
weaken, rather than strengthen, the protections called for
in the CWA.

One significant problem with the new WOTUS rule is that it
would exclude certain “other waters” from federal CWA
jurisdiction. Such waters could include irrigation return
drains, canals, and ephemeral streams that, particularly in
the arid West, are the main conveyances of agricultural
pollution to larger navigable rivers. This new rule creates a
potential black hole for pollution opportunities, because
the CWA exempts return flow from irrigated agriculture
from the definition of point source.*® Agricultural return
flow carries a slew of pollutants, ranging from sediment to
manure to pesticides.

EPA has stated that the proposed rule, in part, is designed
to “[elncourage the use of voluntary conservation
practices."381 In 2014 EPA stated that “[t]he proposed rule
preserves existing Clean Water Act exemptions and
exclusions for agricultural activities. In addition, in
coordination with the NRCS, EPA and the U.S. Army Corps
of Engineers [USACE] will now exempt 56 established NRCS
conservation practices implemented in accordance with
published standards from Clean Water Act Section 404
dredged or fill permitting requirements if they occur in
waters covered by the Clean Water Act.”*** The exemptions
were described in a March 25, 2014 interpretive rule, along
with a memorandum of understanding issued the same
date. However, on January 29, 2015, EPA and the USACE
“withdr[e]w this interpretive rule [along with the MOU] as
Congress directed in Section 112 of the Consolidated and
Further Continuing Appropriation Act, 2015, Public Law No.
113-235.7%
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Large industrial agricultural operations routinely over-apply
manure that runs off, and is sometimes directly discharged,
into these “other waters” proposed for exemption under
the WOTUS rule (some categorically excluded and others
on a case-by-case basis). Agricultural point source
discharges could escape federal CWA regulation altogether
if these waterways are eliminated from WOTUS. All legal
challenges to the new WOTUS rule are currently pending
and a judicial interpretation of the validity of the rule is
forthcoming.

The second difference between state and federal
water quality control laws is that Ecology has the
authority to take enforcement action not only
when a person pollutes the water, but also if that
person “creates a substantial potential to violate”
Washington water quality laws.*** Ecology’s
“potential to pollute” statutory authority stands in
stark contrast to judicial interpretations of EPA’s
authority to only regulate actual, not potential,
discharges from point sources under the CWA.**
The Washington Attorney General’s office has
interpreted the “potential to pollute” authority to
encompass the authority to mandate specific best
management practices:

Consequently, Ecology not only has
authority to take action following nonpoint
source pollution but has specific statutory
authority to act proactively to prevent
nonpoint source pollution from occurring in
the first place. Ecology’s authority includes
the authority to require a nonpoint source
polluter to implement specific management
practices. Ecology’s authority can be used
to prevent nonpoint pollution and require
6217 management measure implementation,

as necessary.386

Therefore, it is quite clear that Ecology has
significant state regulatory authority to eliminate
nonpoint source pollution pursuant to existing
federal and state water quality laws.



Ecology’s “Potential To Pollute” Authority

In 2013, the Washington State Supreme Court
issued a strong decision upholding Ecology’s
exercise of its “potential to pollute” statutory
authority in the agricultural nonpoint source
agricultural pollution context. The case of Lemire
v. Ecology™’ really began 10 years prior in 2003
when Ecology and the Columbia Conservation
District performed a watershed evaluation
identifying Lemire’s ranch as having nonpoint
source pollution problems negatively affecting
water quality in the area.’™ From 2003-2008,
Ecology inspected the Lemire property four times
and documented “a number of conditions that it
believed could contribute to the pollution in
Pataha Creek.”™ Specifically, Ecology found
“livestock with direct access to the creek,
overgrazing of the riparian corridor, manure in the
stream corridor, inadequate ‘woody’ vegetation,
bare ground, erosion, cattle trails across the creek,
trampled stream banks, and cattle ‘wallowing’ in
the creek.”*”° The following year, 2009, Ecology
conducted inspections in March, April and May,
finding similar conditions.”" After six years of
unsuccessful attempts “to work with Lemire to
implement management practices that would curb
pollution into the creek,” Ecology issued an
administrative enforcement order, directing
Lemire to install a number of best management
practices to prevent the pollution.*”> Lemire
appealed the administrative order and the case
eventually reached the Washington Supreme
Court.

The court recognized that “Ecology is authorized
to issue orders remedying not only actual
violations of the state WPCA [Water Pollution
Control Act, RCW 90.48], but also those activities
that have a substantial potential to violate the
WPCA.”*” The court clarified that, to establish a
violation, Ecology had to show that “observations
of the cattle’s access to the stream was consistent
with the kind of pollution found in the stream,
such as sediment content, fecal coliform, and
other disturbances of the water quality.”*"*

Ecology “was not required to rule out other
sources of pollution in the creek.”*** The court
went on to “hold that Ecology is authorized to
regulate nonpoint source pollution™*® and that
Lemire “failed to prove that he has suffered any
economic loss, let alone an economic loss that
constitutes a taking.”**” In response to this court
decision, in 2014 several bills were introduced in
the Washington legislature seeking to curtail
Ecology’s ability to use their potential to pollute
authority to regulate nonpoint source pollution, all
of which failed.**® As of the date of this report,
the pollution problems on the property continue.

In a conciliatory effort to appease the agricultural
community who believe that farmers like Lemire
are unfairly targeted by Ecology (and to eliminate
the threat of legislation restricting Ecology’s
potential to pollute authority), Ecology Director
Maia Bellon established the Agriculture and
Water Quality Advisory Committee.*”” The group
includes 16 representatives, two from the
environmental community, and meets on a
quarterly basis. The committee produced a
guidance document titled Clean Water and
Livestock Operations: Assessing Risks to Water
Quality.** The document recognizes the pollution
problems caused by livestock and clearly
identifies how certain practices can cause water
pollution problems.**' The document is merely
informational and has no regulatory teeth.

Agricultural Sources of Pollution: A Shift
Toward Voluntary Tactics

The CWA unequivocally states that “agricultural
waste discharged into water” is a pollutant.***
CAFOs are defined as point sources under the
CWA and thus are to be covered by NPDES
and/or state discharge permits.*”

The federal effluent guidelines for CAFOs
mandate a zero discharge standard for these
industrial operations.*** It was not until 1987 that
the term “point source” was amended to “not
include agricultural stormwater discharges and
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return flows from irrigated agriculture,” thereby
lumping agricultural stormwater from CAFOs into
the nonpoint source pollution category.*”

The law is clear, however, that the agricultural
runoff exemption does not encompass point
source discharges from CAFOs.*"° In order for a
discharge to be considered “agricultural
stormwater” in the CAFO context, the discharge
must be directly due to a precipitation event and
only if the agricultural operator can affirmatively
demonstrate that the manure was applied at
agronomic rates.*”” But even if a discharge is
“agricultural stormwater” and not subject to an
NPDES permit, it is still subject to regulation and
prevention by the state as a nonpoint source of
pollution.

The federal and state law provisions described

above make it clear that nonpoint source pollution is

not “exempt” from regulatory requirements, but
rather is subject to a variety of mechanisms

regulatory, means to deal with agricultural
nonpoint source pollution.

For example, in Washington, before Ecology can
issue a notice of violation for discharges from
agricultural activities, the agency “shall consider
whether an enforcement action would contribute
to the conversion of agricultural land to
nonagricultural uses. Any enforcement action
shall attempt to minimize the possibility of such
conversion.”**®

In addition, even though Ecology has been
“designated as the state water pollution control
agency for all purposes of the federal Clean Water
Act,”*"” this authority has been largely suppressed
for one specific industry: dairy CAFOs.*"?

In 1998, the Washington Legislature passed the
Dairy Nutrient Management Act (DNMA): “to
establish a clear and understandable process that
provides for the proper and effective management

designed to force the utilization of technology and
management practices necessary to ultimately
eliminate the pollution.

of dairy nutrients that affect the quality of surface or
ground waters in the state of Washington...It is also
the intent of this chapter to establish an inspection
and technical assistance program for dairy farms to
address the discharge of pollution to surface and
ground waters of the state that will lead to water
quality compliance by the industry.”*'!

Nonetheless, the nonpoint pollution problem from
the agricultural sector continues largely unabated
because the best management practices and
measures are primarily voluntary in nature.
Furthermore, the regulatory agencies have largely
abandoned the use of their enforcement authority,
relying on the false premise that businesses
voluntarily will change their conduct to prevent
pollution. This decision is largely driven by the
political ramifications of undertaking enforcement.
Regardless, the current degraded state of
Washington’s waters proves that the departure from
enforcement is ill advised.

Even though the legislature transferred to WSDA
Ecology’s inspection authority over dairy farms for
water quality violations, a duty it had when EPA
approved the state’s NPDES program, there has
been no federal approval of any delegation of
NPDES authority to the WSDA.*!? At this time,
Ecology still retains the exclusive state authority
and obligation to issue the Washington CAFO
General/State Discharge Permit, but WSDA
conducts the inspections and makes enforcement
recommendations.*'® This jurisdictional quagmire
has led to massive amounts of pollution coming
from CAFOs in Washington state causing an
environmental and public health risk.

It is undeniable that agriculture gets special
treatment when compared to other sources of
pollution. This reality, which likely reflects the
political power of the agricultural industry in
Washington and nationwide, has contributed to
the push towards voluntary, as opposed to
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The legal propriety of this partial delegation of
Clean Water Act authority is in question. WSDA
inspections are expected to find evidence of
violations, to “identify corrective actions for actual
or imminent discharges that violate or could violate
the state’s water quality standards; [m]onitor the
development and implementation of dairy nutrient
management plans;” and to provide “technical
assistance” to dairies in need.*'*

The legislature directed WSDA to prioritize
inspecting those dairy farms based upon their
“proximity to impaired waters of the state; and
proximity to all other waters of the state.”*' State
law requires all dairy farms in the state to prepare a
nutrient management plan, which must be updated
each and every time it “fails to prevent the
discharge of pollutants to waters of the state.””*'°
The Washington State Conservation Commission
(WSCC) was directed to “develop a document
clearly describing the elements that a dairy nutrient
management plan must contain to gain local
conservation district approval.”*!” “It has been
Ecology’s experience that many [nutrient
management] plans submitted for CAFO permit
coverage are inadequate and do not provide the
level of protection required by the CAFO permit
even though these plans are claimed to meet NRCS
practice standards.”*'®

This division of duties between Ecology and
WSDA has not led to increased water quality
protection. In fact, the opposite is true. Dairies that
have been “inspected” and “regulated” by the
WSDA Dairy Nutrient Management Program have
been shown to be significant polluters. For example,
on January 14, 2015, Judge Rice in the Eastern
District of Washington issued a landmark opinion
finding that a large dairy CAFO in Eastern
Washington (Cow Palace Dairy) was liable for
groundwater contamination under the Resource
Conservation and Recovery Act (RCRA), “a
comprehensive statute that governs the treatment,
storage, and disposal of solid and hazardous
waste...”*"”

Specifically, “this court finds no genuine issue of
material fact that Defendants’ application, storage,
and management of manure at Cow Palace Dairy
violated RCRA’s substantial and imminent
endangerment and open dumping provisions and
that all Defendants are responsible under
RCRA.*°

The court recognized that “although the parties
dispute the magnitude of leakage, the fact that the
lagoons leak is not genuinely in dispute.”**!
Importantly, the court found that “plaintiffs have
presented indisputable evidence that such leaking is
leading to dangerous accumulations of nitrates in
the deep soil between the lagoons that eventually
will reach the underlying aquifer...there can be no
dispute that the lagoons are leaking and thus
allowing nitrate to accumulate in the soil at rates
possibly higher than three million gallons per year.”
22 The court also acknowledged the inadequacy of
the NRCS standards: “even assuming the lagoons
were constructed pursuant to NRCS standards, these
standards specifically allow for permeability and
thus, the lagoons are designed to leak.”*** Not only
are the lagoons leaking, but “potentially at the rate
of millions of gallons annually...”***

The court unequivocally held that “[Cow Palace
Dairy’s] activities were contributing to the
contamination of the groundwater” and thus there
was clear evidence that the dairy was discharging to
the waters of this state. The Court found “there is no
triable issue that when Defendants excessively over-
apply manure to their agricultural fields—application
that is untethered to the DNMP and made without
regard to the fertilization needs of their crops—they
are discarding the manure and thus transforming it
to a solid waste under RCRA.”** Such a discard
would constitute a discharge of pollutants for
purposes of the water quality laws. The court went
onto find that the nitrate from the manure generated
by the “dairy’s operations are contributing to the
high nitrate levels in the groundwater.”**

Judge Rice’s ruling in the Cow Palace case serves
as a poignant illustration of the WSDA’s regulatory
failure to address the rampant pollution caused by
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CAFOs. Prior to the litigation, WSDA completed an
inspection report regarding Cow Palace.*”’ In that
report, the WSDA inspector said: “Nice clean well
run facility. Collection and storage is in great
shape.”*** Amazingly, the inspector went on to say:
“Thanks for your attention to nutrients!”** The
citizens around the facility who have had to drink
nitrate-contaminated drinking water for years are
not so grateful.

And it does not appear that WSDA’s inability to
prevent the massive pollution occurring at the Cow
Palace facility is accidental. In fact, more recently a
WSDA inspector informed a dairy farmer who was
the subject of a complaint that “there is currently no
state requirement to maintain an up-to-date dairy
plan or follow your plan.”**°

When this kind of information comes from the
government official responsible for protecting water
quality, it is not surprising that dairies are applying
manure routinely in violation of their dairy nutrient
management plans, at the risk of causing significant
pollution problems in Washington waters.

Dairies also receive significant tax benefits here in
Washington specifically tied to equipment, labor
and services used to manage the waste that they
generate. For example, the state’s retail sales and
use taxes do not apply to:

(a) Qualifying livestock nutrient
management equipment;

(b) Labor and services rendered in respect
to installing, repairing, cleaning, altering, or
improving qualifying livestock nutrient
management equipment; and

(c)(1) Labor and services rendered in respect
to repairing, cleaning, altering, or improving
of qualifying livestock nutrient management
facilities, or to tangible personal property
that becomes an ingredient or component of
qualifying livestock nutrient management
facilities in the course of repairing,
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cleaning, altering, or improving of such
facilities. !

Tax breaks such as these would be more defensible
if the exempt practices were not harming the waters
of the state.

In 2011, the Washington legislature endorsed a
voluntary approach to agricultural pollution by
creating the Voluntary Stewardship Program (VSP)
“to protect and enhance critical areas on lands used
for agricultural activities through voluntary actions
by agricultural operators.”** WSCC administers the
VSP, which provides funding to counties “to
develop strategies and incentive programs and to
establish local guidelines for watershed stewardship
programs.”** While the legislature did not take
away Ecology’s regulatory authority to prevent
nonpoint sources of pollution in enacting this
statute, it did exempt decisions made by counties as
to whether to participate in the VSP from
environmental analysis under the State
Environmental Policy Act (SEPA).** In addition,
the VSP was established “as an alternative to
historic approaches [i.e. enforcement] used to
protect critical areas.”**> The VSP is designed to:

(a) Promote plans to protect and enhance
critical areas within the area where
agricultural activities are conducted, while
maintaining and improving the long-term
viability of agriculture in the state of
Washington and reducing the conversion of
farmland to other uses;

(b) Focus and maximize voluntary incentive
programs to encourage good riparian and
ecosystem stewardship as an alternative to
historic approaches used to protect critical
areas;

(c) Rely upon RCW 36.70A.060 for the
protection of critical areas for those counties
that do not choose to participate in this
program;



(d) Leverage existing resources by relying
upon existing work and plans in counties
and local watersheds, as well as existing
state and federal programs to the maximum
extent practicable to achieve program goals;

(e) Encourage and foster a spirit of
cooperation and partnership among county,
tribal, environmental, and agricultural
interests to better assure the program
success;

(f) Improve compliance with other laws
designed to protect water quality and fish
habitat; and

(g) Rely upon voluntary stewardship
practices as the primary method of
protecting critical areas and not require the
cessation of agricultural activities.**

While the statute states it is not intended to limit
existing legal authority,*’ the legislature’s
inclination to discourage regulatory approaches to
agricultural pollution is clear.”® Counties can opt to
use the VSP in lieu of enacting critical area
ordinances for agricultural activities pursuant to the
GMA.*? Counties designate watershed groups
representing key watershed stakeholders to
“develop a work plan to protect critical areas while
maintaining the viability of agriculture in the
watershed. The work plan must include goals and
benchmarks for the protection and enhancement of
critical areas.”**’

The VSP does have monitoring and reporting
requirements to determine whether protection goals
and benchmarks have been met, but failure to meet
the goals and benchmarks results in the application
of “additional voluntary actions™**' or continued
implementation of the plan. “[A] county or
watershed group may request a state or federal
agency to focus existing enforcement authority in
that participating watershed, if the action will
facilitate progress toward achieving work plan
protection goals and benchmarks.”**

Agricultural operators can choose to create
individual stewardship plans and if they are
consistent with the watershed work plan, the work
plan is “presumed to be working toward the
protection and enhancement of critical areas.””***
Significantly, the watershed group is prohibited
from mandating application of additional
conservation measures even if those measures are
necessary.

Instead “[i]f the watershed group determines that
additional or different practices are needed to
achieve the work plan's goals and benchmarks, the
agricultural operator may not be required to
implement those practices but may choose to
implement the revised practices on a voluntary basis
and is eligible for funding to revise the
practices.”***

An agricultural operator can withdraw from the
program at any time and has no responsibility to
continue implementing conservation practices when
the applicable time period expires. The watershed
group, not the operator, is held accountable “for any
loss of protection resulting from withdrawals.”**

In 1995, the Washington legislature established
technical assistance programs, not simply for
agencies charged with protecting water quality, but
for any regulatory agency that has the authority to
issue civil penalties.**® The purpose of this chapter
reflects the legislature’s shift away from a
regulatory to a voluntary approach to achieve
compliance:

The legislature finds that, due to the volume
and complexity of laws and rules it is
appropriate for regulatory agencies to adopt
programs and policies that encourage
voluntary compliance by those affected by
specific rules. The legislature recognizes
that a cooperative partnership between
agencies and regulated parties that
emphasizes education and assistance before
the imposition of penalties will achieve
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greater compliance with laws and rules and
that most individuals and businesses who
are subject to regulation will attempt to
comply with the law, particularly if they are
given sufficient information. In this context,
enforcement should assure that the majority
of a regulated community that complies
with the law are not placed at a competitive
disadvantage and that a continuing failure to
comply that is within the control of a party
who has received technical assistance is
considered by an agency when it determines
the amount of any civil penalty that is
issued.*’

While this chapter applies to all state regulatory
agencies with civil penalty authority, Ecology gets
an honorable mention.*** Specifically, when

Ecology conducts an inspection and finds the entity

to be out of compliance with applicable laws and
rules, the agency can issue a notice of correction
and “[1]f the department issues a notice of
correction, it shall not issue a civil penalty for the
violations identified in the notice of correction
unless the party fails to comply with the notice.

Ecology can issue a civil penalty without first
issuing a notice of correction only in limited

circumstances.*** The legislature has therefore made
it clear to Ecology that enforcement is to be used as

a last resort.
The Public Trust Doctrine in Washington State

The public trust doctrine is an ancient legal
doctrine that secures for future generations of
citizen beneficiaries a healthful and pleasant
environment, and thereby imposes an affirmative
and mandatory duty on the state to prevent
substantial impairment to the state’s essential
natural resources, including water.*’' The public
trust doctrine is an expression of fundamental
constitutional rights held by present and future
generations preserved in the Washington state
constitution.*?
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The state of Washington has repeatedly reiterated
its role as trustee of the state’s essential natural
resources, including the waters of the state. Under
the constitution, “[t]he state of Washington asserts
its ownership to the beds and shores of all
navigable waters in the state up to and including
the line of ordinary high tide, in waters where the
tide ebbs and flows, and up to and including the
line of ordinary high water within the banks of all
navigable rivers and lakes.”*

The Washington Supreme Court has interpreted
this declaration of ownership as having “partially
encapsulated”** the public trust doctrine.**” In
Washington’s seminal public trust case, the court
held “that the sovereignty and dominion over this
state’s tidelands and shorelands, as distinguished
from title, always remains in the state and the
state holds such dominion in trust for the
public.”*¢

Most recently, a Washington court recognized
“the state has a constitutional obligation to protect
the public’s interest in natural resources held in
trust for the common benefit of the people of the
state.”””’ The state has exerted sovereign
dominion and control over a panoply of natural
resources, rendering them subject to the public
trust doctrine as well. For example, “all waters
within the state belong to the public...”**® The
legislature has also declared that “[w]ildlife, fish,
and shellfish are the property of the state” and
state agencies “shall preserve, protect, perpetuate,
and manage the wildlife and food fish, game fish,
and shellfish in state waters and offshore
waters...in a manner that does not impair the
resource.”*’ The public trust obligation includes
not only the prevention of substantial impairment
to the resource, but the duty to affirmatively
protect the resource as well.*®

Because the duties imposed by the public trust
doctrine are constitutionally grounded, state
agencies must comply with the mandates of the
public trust doctrine when exercising delegated
statutory authority. One court recognized that



“Washington courts have found this provision
[Wash. Const. art. XVIII, § 1] requires the state
through its various administrative agencies, to
protect trust resources under their administrative
jurisdiction.”*®! The legislature has the authority
to delegate management responsibility over trust
resources to particular state agencies and in fact
has done so on a number of occasions. While
agencies must comply with the public trust
doctrine, the legislature’s sovereign trust
responsibilities never go away.

The public trust doctrine, therefore, imposes an
affirmative duty upon Ecology, as the agency with
delegated authority to protect the waters of the
state, to take action to prevent substantial
impairment of the waters of the state. This should
include actions designed to prevent and mitigate
nonpoint sources of agricultural pollution. “The
public trust doctrine mandates that the state act
through its designated agency to protect what it
holds in trust,” which includes any state waters
currently impaired by nonpoint pollution.*®*

Ecology’s Use of the Public Trust Doctrine

to Protect Washington Waters**
Rachael Paschal Osborn, attorney at law

Note: This writing is an excerpt from a memorandum
prepared on behalf of the Quinault Indian Nation as part of
its comments on the Westway and Imperium Oil Terminal
Proposal for Grays Harbor, Washington (November 25,
2015). These comments are illustrative of how Ecology can
fulfill its public trust responsibilities as a means to protect
water quality.

Through its enabling statute, SEPA and the Shoreline
Management Act, the state of Washington, through
Ecology, possesses both the authority and the duty to
recognize the full scope of climate change impacts on Grays
Harbor public trust resources caused by the oil production-
to-combustion cycle and that will be represented by the
proposed Westway and Imperium Proposals.

Ecology is duty-bound to deny the projects, because
permitting them will cause an impairment of public trust
resources. The public trust doctrine provides the flexibility
to not just consider, but also to substantively address the

full scope of the issues and concerns associated with the

Westway and Imperium Proposals, including:

* The totality of GHG emissions in Washington, and
globally that are affecting Grays Harbor and its
resources.

*  The multiplicity of present and reasonably foreseeable
proposed projects that would contribute greenhouse
gas emissions, climate change and ultimate harm
Grays Harbor, including all oil terminals, coal
terminals, highway projects that promote automobile
combustion, and etc.

* The duty as co-tenant and joint manager with the
Quinault Indian Nation to not waste shared public
trust resources, e.g. Grays Harbor fisheries.

* The intergenerational impacts to trust resources that
will have devastating effects on future generations if
not halted.

* The specific impact of climate change on resources
that are traditionally protected by the public trust
doctrine, including navigation, commerce and
especially fisheries and wildlife resources.

* The specific impact of climate change on corollary
resources that have not been traditionally called out
by the Washington courts, when applying the public
trust doctrine, but which public necessity requires
protection. These include coastal stability, glacial
stability, marine water quality (e.g. acidity, domoic
acid), freshwater quality (e.g. temperature), and so
forth.

The scope of the state’s public trust authority and duties
clearly extend to the affected waters and associated
resources of Grays Harbor. In addition to its statutory
authority, Washington’s public trust doctrine protects
navigable waterways, as well as the fisheries, wildlife and
water quality within those waterways. Moreover, the scope
of Washington’s public trust application is not fixed and
may expand according to public need. *** While the
Washington judiciary has just begun to link the public trust
doctrine with the cumulative impacts associated with
climate change, the doctrine’s qualities of protecting public
interests (including intergenerational interests) make it a
useful tool where statutory authorities may be limited.

Ecology has yet to take action to address nonpoint
source agricultural pollution in a manner that
fulfills its fiduciary responsibilities to protect
waters of the state on behalf of present and future
generations.
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Local Government Regulation of Nonpoint
Source Pollution

Washington Growth Management Act

Local governments, such as counties and
municipalities, also have legal authority that can
be used to address nonpoint source pollution. The
most significant source of authority comes from
the Washington Growth Management Act
(GMA).

The legislature enacted the GMA to facilitate
comprehensive land use planning, recognizing
that “uncoordinated and unplanned growth,
together with a lack of common goals expressing
the public's interest in the conservation and the
wise use of our lands, pose a threat to the
environment, sustainable economic development,
and the health, safety, and high quality of life
enjoyed by residents of this state.”*®

The legislature gives special recognition to the
importance of rural lands, finding that “a county
should foster land use patterns and develop a local
vision of rural character that will,” among other
things, “permit the operation of rural-based
agricultural, commercial, recreational, and tourist
businesses that are consistent with existing and
planned land use patterns; be compatible with the
use of the land by wildlife and for fish and
wildlife habitat; foster the private stewardship of
the land and preservation of open space; and
enhance the rural sense of community and quality
of life.”*%

Under the GMA, large or fast-growing cities and
counties are required to develop comprehensive
plans governing future growth.*®” Other counties
can choose to plan under the GMA.**®* As part of
the planning process, counties and cities subject to
the GMA must enact development regulations
designed to protect certain critical areas,
commonly known as Critical Areas Ordinances.*®

“Critical areas” includes “(a) wetlands; (b) areas
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with critical recharging effect on aquifers used for
potable water; (c) fish and wildlife habitat
conservation areas; (d) frequently flooded areas;
and (e) geologically hazardous areas.””°

Notably, “[i]n designating and protecting critical
areas under this chapter, counties and cities shall
include the best available science in developing
policies and development regulations to protect
the functions and values of critical areas. In
addition, counties and cities shall give special
consideration to conservation or protection
measures necessary to preserve or enhance
anadromous fisheries.”*"’

The Washington Supreme Court has been called
upon to interpret the term “protect” in the
GMA.*”* In doing so, the court has held that “the
legislature has not imposed a duty on local
governments to enhance critical areas, although it
does permit it. Without firm instruction from the
legislature to require enhancement of critical
areas, we will not impose such a duty.”*”* Specific
measures regulating rural development must
“protect critical areas, as provided in RCW
36.70A.060, and surface water and groundwater
resources” while at the same time “protect against
conflicts with the use of agricultural, forest, and
mineral resource lands.”*"*

How the GMA Protects Water Quality

Tim Trohimovich, Director of Planning & Law, Futurewise

A “comprehensive plan” is “a generalized coordinated land
use policy statement of the governing body of a county or
city that is adopted pursuant to [the GMA.]" % The
comprehensive plan guides the development and adoption
of development regulations that regulate land uses and
developments. 476 Under certain circumstances,
comprehensive plans apply directly to the land uses and
developments. 77 GMA comprehensive plans and
development regulations must comply with the goals and
requirements of the GMA.*"®

The GMA'’s environment goal directs counties and cities to
“[p]rotect the environment and enhance the state's high



quality of life, including air and water quality, and the
availability of water.”*”®

GMA comprehensive plans are required to have various
elements, essentially chapters addressing various topics,
including a “land use element designating the proposed
general distribution and general location and extent of the
uses of land, where appropriate, for agriculture, timber
production, housing, commerce, industry, recreation, open
spaces, general aviation airports, public utilities, public
facilities, and other land uses.”**® “The land use element
shall provide for protection of the quality and quantity of
groundwater used for public water supplies.”481

In addition, “[w]here applicable, the land use element shall
review drainage, flooding, and storm water runoff in the
area and nearby jurisdictions and provide guidance for
corrective actions to mitigate or cleanse those discharges
that pollute waters of the state, including Puget Sound or
waters entering Puget Sound.”**?

The rural element applies to lands that are outside urban
growth areas, areas designated for cities and towns, and
outside agricultural, forest, and mineral resource lands of
long-term commercial significance, lands intended for the
commercial production of food, fiber, forest products,
. c 483
sand, gravel, and other mineral resources, respectively.
As noted above, the rural element must protect “critical
1,484
areas and surface water and groundwater resources...
Major industrial developments, large industrial sites
outside urban growth areas, must also provide for
“« : B : . . 7485
environmental protection including...water quality...

Comprehensive plans and development regulations can
comply with the environment protection goal and the
requirements in a variety of ways that prevent nonpoint
sources of pollution. For example, in the Hirst decision the
Growth Management Hearings Board, a state agency that
hears appeals claiming that comprehensive plans and
development regulations fail to comply with the GMA,
wrote:

The record shows that the County has many options
for adopting measures to reverse water resource
degradation in its rural area through land use
controls. As is discussed by state agency reports and
the county’s own comprehensive plan, the county
may limit growth in areas where water availability is
limited or water quality is jeopardized by
stormwater runoff. It may reduce densities or
intensities of uses, limit impervious surfaces to
maximize stream recharge, impose low impact
development standards throughout the rural area,

require water conservation and reuse, or develop
mitigation options. The county may consider
measures based on the strategies proposed in the
Puget Sound Action Agenda, the [Water Resource
Inventory Area] process, the [Washington State
Department of Fish and Wildlife's] Land Use
Planning Guide, Ecology’s [Total Maximum Daily
Load] or instream-flow assessments, or other
ongoing efforts. It may direct growth to urban
rather than rural areas."®

While clean water is not a GMA critical area,487 measures
adopted to protect critical areas, such as buffers to protect
fish and wildlife habitats and wetlands, also protect surface
and ground water from nonpoint pollution. 8 These
buffers and other measures must protect all of the
functions and values of critical areas, including water
quality.489

In 2011, the Washington legislature adopted the Voluntary
Stewardship Program (VSP) (discussed below) as an option
to the GMA'’s critical areas regulations for agricultural
activities.**

The VSP program had a time window in which counties
could choose to participate and 28 counties joined the
program.491 The other 11 counties had to review and if
necessary update their development regulations to protect
critical areas from agricultural activities.*”> The VSP was
finally funded for all counties in the 2015-2016 biannual
budget.493

The VSP counties are to designate a work group that
broadly represents in the interests within the affected
watersheds including  with  representatives  from
agriculture, Native American tribes and nations willing to

6] . o 494
participate, and the environmental community.

The work group develops a watershed-scale work plan to
address the impacts of agricultural activities on critical
areas, including water quality that affects these areas, and
to maintain economically viable agriculture.495

The work plans are to include “measurable benchmarks
that, within 10 years after the receipt of funding, are
designed to result in (i) the protection of critical area
functions and values and (ii) the enhancement of critical
area functions and values through voluntary, incentive-
based measures...”**

The work plans must include benchmarks for participating

in the program, a baseline, monitoring, and periodic
evaluations.*”’ The work plans also designate an entity to
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provide technical assistance to help farmers and ranchers
prepare individual stewardship plans that contribute to the
goals and benchmarks in the work pIan.498

The work plan is then submitted to the technical panel for

499 q g g
approval. ~~ The technical panel consists of representatives
of the following Washington state agencies: the
Department of Fish and Wildlife (WDFW), WDA, Ecology,
and wscc.>®

If a work plan fails to achieve the benchmarks in five years,

the work group must prepare an adaptive management
501

plan.

If the adaptive management plan does not achieve the
protection benchmarks 10 years from initial funding, then
the county must update critical areas regulations to protect
the critical areas.”® Whether the VSP program will work
effectively to protect the environment has been
controversial, especially with Native American tribes and
nations.

Washington State Conservation Commission

With language eerily reminiscent of the dust bowl
that denuded agricultural lands of top soil in the
Midwest in the 1920s and 1930s (which is
somewhat odd since the dust bowl did not occur
in Washington state) the legislature created the
WSCC to, among other things, “conserve soil
resources” and:

to provide for the conservation of the
renewable resources of this state, and for the
control and prevention of soil erosion, and
for the prevention of flood water and
sediment damages, and for furthering
agricultural and nonagricultural phases of
conservation, development, utilization, and
disposal of water, and thereby to preserve
natural resources, control floods, prevent
impairment of dams and reservoirs, assist in
maintaining the navigability of rivers and
harbors, preserve wildlife, protect the tax
base, protect public lands, and protect and
promote the health, safety, and general
welfare of the people of this state.””
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The WSCC is a state agency that consists of 10
members, five of whom are ex officio, two of
whom are appointed by the governor, and one of
whom is a landowner or farm operator.”* WSCC
assists, guides, reviews, coordinates, facilitates,
promotes, and harmonizes the resource
conservation programs undertaken by the 46
conservation districts*® established throughout
the state of Washington.’*® The duties of WSCC
are quite broad when it comes to conservation
activities on agricultural lands and the agency
plays a significant role in facilitating the
implementation of voluntary incentive programs
funded by state, federal, regional, interstate and
local public and private agencies.’”’

In creating WSCC, the legislature found that
“[a]ctivities and programs to conserve natural
resources, including soil and water, are declared
to be of special benefit to lands and may be used
as the basis upon which special assessments are
imposed.”*® “Special assessments to finance the
activities of a conservation district may be
imposed by the county legislative authority of the
county in which the conservation district is
located for a period or periods each not to exceed
ten years in duration.”" In addition, WSCC must
work with conservation districts to require water
quality and habitat protection grant recipients to
incorporate environmental benefits into the
project requirements and “to develop uniform
[outcome-focused] performance measures™ 10

WSCC manages the agricultural conservation
easements program “to help keep farmers in
farming and farmland in agriculture™'" as well as
the Conservation Assistance Revolving Account
“to make loans to landowners for projects enrolled
in the conservation reserve enhancement program
and the continuous conservation reserve
program.”'* “Loans to landowners [which are
interest-free] shall be for costs associated with the
installation of conservation improvements eligible
for and secured by federal farm service agency
practice incentive payment reimbursement. Loans
under this program promote critical habitat



protection and restoration by bridging the
financing gap between project implementation
and federal funding. WSCC shall give loan
preferences to those projects expected to generate
the greatest environmental benefits and that occur
in basins with critical or depressed salmonid
stocks.” "

Conservation districts, which are formed by the
WSCC, °" constitute governmental subdivisions
of the state of Washington which function as “a
public body corporate and politic exercising
public powers,” with the power to sue and be
sued.”"> Conservation districts have the authority
to conduct research and assist private landowners
with conservation measures, including the ability
to “cooperate or enter into agreements with, and
within the limits of appropriations duly made
available to it by law, to furnish financial or other
aid to any agency, governmental or otherwise, or
any occupier of lands within the district in the
carrying on of preventive and control measures
and works of improvement for the conservation of
renewable natural resources within the district.”'®
Conservation districts provide technical assistance
to landowners and implement a number of the
voluntary incentive programs.

The legislature gave conservation districts explicit
legislative authority to “develop and maintain a
list of best management practices that qualify for
the exemption” from taxation created under state
law for “[a]ll improvements to real and personal
property that benefit fish and wildlife habitat,
water quality, or water quantity” that are
“included under a written conservation plan
approved by a conservation district.””'" In
response to a public records request for the list of
approved BMPs, the Conservation Commission
stated, “this agency does not retain these lists.”'®

The legislature found that “it is the goal of the
state of Washington to preserve and restore the
natural resources of the state and, in particular,
fish and wildlife and their habitat. It is further the
policy of the state insofar as possible to utilize the

volunteer organizations who have demonstrated
their commitment to these goals. To this end, it is
the intent of the legislature to minimize the
expense and delays caused by unnecessary
bureaucratic process in securing permits for
projects that preserve or restore native fish and
wildlife habitat.”*"?

To fulfill that finding, WSCC is authorized to
“develop, in consultation with other state
agencies, tribes, and local governments, a
consolidated application process for permits for a
watershed restoration project developed by an
agency or sponsored by an agency on behalf of a
volunteer organization.”*’

Farm Plans: Agriculture’s Dirty Little

Secrets
Dan Snyder, attorney, Law Offices of Charles M. Tebbutt

One of the most significant roles of conservation districts is
the development of farm plans on behalf of private
landowners. Farm plans are created for “the purpose of
conserving, monitoring, or enhancing renewable natural
resources. Farm plans include, but are not limited to,
provisions pertaining to: (a) Developing and prioritizing
conservation objectives; (b) Taking an inventory of sail,
water, vegetation, livestock, and wildlife; (c) Implementing
conservation measures, including technical assistance
provided by the district; (d) Developing and implementing
livestock nutrient management measures; (e) Developing
and implementing plans pursuant to business and financial
objectives; and (f) Recording, or records of, decisions.”**

Notably, under Washington state law, farm plans are
exempt from disclosure under the Public Records Act
“unless permission to release the farm plan is granted by
the landowner or operator who requested the plan, or the
farm plan is used for the application or issuance of a
permit” on the theory that farm plans contain “financial,
commercial, and proprietary information.” >22 However,
farm plans that are developed under the state water
quality law (RCW 90.48) must be disclosed under the Public
Records Act, with only the following information subject to
redaction:
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The following information in plans, records, and
reports obtained by state and local agencies from
dairies, animal feeding operations, and
concentrated animal feeding operations, not
required to apply for a national pollutant discharge
elimination system permit is disclosable only in
ranges that provide meaningful information to the
public while ensuring confidentiality of business
information regarding: (1) number of animals; (2)
volume of livestock nutrients generated; (3) number
of acres covered by the plan or used for land
application of livestock nutrients; (4) livestock
nutrients transferred to other persons; and (5) crop
yields. The department of agriculture shall adopt
rules to implement this section in consultation with
affected state and local agencies.523

The importance of farm plans cannot be overstated. They
provide the blueprint for how farms must operate to
protect and conserve our shared natural resources and
minimize nonpoint source pollution. Plans describe, among
other things, the size and infrastructure of a farm; identify
the land owned or leased, crops grown, fertilizer
requirements for those crops, and fertilizer application
schedules; provide irrigation management techniques and
irrigation schedules; and provide information to the farmer
on recommended and/or required conservation practices,
including how to implement them. While debate exists
about whether certain conservation practices reflect
modern-day scientific understanding, no one disputes that
farm plans are a necessary and desired component for
stewardship of the land.

Unlike other sources of pollution, however, which must
provide detailed information about their facilities to
regulators and the public alike, agricultural operations have
received beneficial treatment from the Washington
legislature by prohibiting concerned citizens' access to farm
plans. Without access to such plans, citizens who suspect a
farm is violating their plan or polluting environmental
resources are left without a means of investigation or
redress. Consequently, many farms are able to operate
without any meaningful oversight, applying excess fertilizer
to their crops and contributing to surface and ground water
contamination while simultaneously reaping the economic
benefit of avoiding compliance with their farm plan. This
lack of transparency is one of the central problems in
addressing agricultural nonpoint source pollution, for farm
operations have been given unequal footing among the
other polluting industries in Washington.

The EPA recently determined that the types of information
contained within farm plans that is protected from
disclosure under Washington's Public Records Act should
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be disclosed to the public. EPA found that three
Washington dairies' "Dairy Nutrient Management Plans," a
type of farm plan, along with records relating to soil
sampling, manure sampling, and manure applications, did
not contain the type of "confidential business information"
that would prevent the records from being disclosed to the
public.524 How this decision will interact with future records
requests under the Washington Public Records Act has yet
to be tested.

The confidentiality of farm plans, like section
1619 of the Farm Bill, makes it difficult for
citizens and regulators to resolve pollution
problems coming from agriculture. If the
agricultural industry truly believes they are
operating in a manner protective of water quality
and salmon habitat, it should stand up and support
removing the shroud of secrecy currently
authorized under state and federal law.

In many particulars the legal structure to eliminate
water pollution is complicated; made even more
so when the pollution source concerns agriculture.
But the Congressional goal to “eliminate the
discharge of pollutants by 1985 originally
announced in 1972, and reiterated in 1977, 2 s
simple and should not be lost amongst the
complexity. We cannot forget that our
Congressional forefathers gave us the statutory
tools to solve the pollution problems of today with
the technological innovations of tomorrow. It is
up to us to implement those tools regardless of the
challenges we face. As the Father of the CWA,
Sen. Edmund S. Muskie, said in 1972:

It is imperative that we attempt to stop
pollution and to restore the quality of our
environment. | suggest that we begin by
adding to our approach some humble ideas
about ourselves and our place upon the
planet.

It may be, as some argue, that man is the
most adaptable of Earth's creatures. It may
be that he can remain essentially the same,
changing only slightly as he adjusts to
higher levels of pollution.



But what we do not know, and what we
cannot predict accurately, are the long-range
effects upon man of prolonged exposure to
bigger and bigger doses of pollution. Man,
no less than the peregrine falcon and the
mountain lion, is an endangered species.

He is also the principal danger to himself,
the principal polluter of his environment.
Foul air, dirty water, ravaged land, are more
than complex problems in resource
management.

What must be managed, and properly
managed for our own protection, are our
activities within our environment.

There is another humble idea that should be
added to our approach: We live today in
what an engineer might call a closed
system. Some of our resources, once used,
cannot be replaced. Others of our resources
are renewable, but finite. No one is likely to
invent more clean water, more clean air,
more arable land.”**

Photo: Cow standing in manure (CARE Washington
State)

Photo: Manure pile in Yakima County, Wash. (Socially
Responsible Agticulture Project)

Photo: CAFO manure risk factor — cows in stream
(Washington Department of Ecology)

Photo: Dairy CAFO manure spray (CARE Washington
State)
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Voluntary Incentive Programs:
Random Acts of Conservation




Voluntary Incentive Programs: “Random Acts
of Conservation”™”’

Agricultural nonpoint source pollution is
considered the nation’s most persistent and
challenging water quality problem due to our lack
of effective measures to control nonpoint source
pollution in general.’*® Ecology currently reports
that “[a]ccording to the national water quality
inventory, more diffuse "nonpoint sources" of
pollution — such as runoff, erosion, and stream
modification caused by agricultural practices—are
now identified as the leading source of stream
pollution in the U S. Washington state water
quality data and studies mirror national reports,
and indicate that activities on some agricultural
lands are a significant source of pollution.”**’ In
spite of these findings, agriculture continues to be
largely exempt from direct regulation under many
federal and state environmental laws.>*° Instead, a
multitude of voluntary incentive programs
administered by various federal, state and local
agencies pay billions of dollars to subsidize the
cost of best management practices (BMPs, largely
designed by NRCS) have been the preferred
approach to address unsustainable farming
practices and resulting pollution.”' With the
quality of our water and aquatic habitats
continuing to worsen in the Puget Sound region,
the reliance on a voluntary approach to mitigate
agricultural pollution may be inadequate and a
return to greater regulatory enforcement needs to
be pursued.’

For at least the past 10 years, the main strategy for
addressing water quality issues in Washington
state has been to encourage voluntary compliance
with water laws by supporting the implementation
of a panoply of undefined BMPs. Federal, state,
and local agencies administer numerous voluntary
incentive programs that provide financial
incentives and technical assistance to landowners
in an attempt “to improve the quality of surface
water runoff, while ensuring that working
farmland can be maintained and agriculture in the
Puget Sound remains economically viable.”*?

These incentive-based programs are currently
implemented in an “opportunistic” manner—that
1s, “the landowner seeks out the conservation
district [or other program operator]| for
information and assistance. These entities do not
target their service delivery to specific locations in
an effort to address specific resource concerns in a
focused approach with the ultimate goal of
improving the overall resource conditions.”**

Many projects are funded on a piecemeal basis
taking into account the priorities of the funding
agency, availability of funds, ease of
implementation and buy-in by landowners rather
than needs outlined in management plans or
specified by water quality agencies.”> The GAO
estimated 66 percent of federal expenditures for
habitat restoration were distributed directly to
local, non-federal entities for salmon recovery
management.”® These decentralized
administrative units then select and fund projects
with little comprehensive planning or post-project
monitoring, let alone any accountability to
ensuring that the habitat improvement goals are
accomplished.

The 2015 report card for the Puget Sound action
agenda reported only 52 percent of planned
projects are currently on track and that the
estimated cost of the entire program is $790
million biennially, with a funding gap of
approximately $570 million.”’” Ecology is on
track with or has completed only 21 out of 45
projects listed (not on target for 53 percent of
projects).”** Not surprisingly, results from a trend
analysis of 14 major rivers at their most
downstream sites suggest that the water quality
index target set by the Puget Sound Partnership is
not likely to be reached by 2020.>*

When confronted with the notion of using a
regulatory as opposed to a voluntary approach to
reducing agricultural pollution, agencies often
highlight the economic importance of agriculture
in their publications, illustrating recalcitrance
towards using a regulatory approach to change the
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behavior of such an economically influential
industry.>** For example, in a report on managing
Washington’s coastal health, Ecology recognizes
“Washington agriculture is a multi-billion dollar
sector of the state's economy and Washington's
leading employer. It is one of the central elements
of economic development for rural counties and in
urban counties' rural areas. Washington continues
to be a leader in many areas of agricultural
production.”**' While agriculture is of course a
powerful economic engine, efforts must be taken
to ensure that agricultural operations are operated
in a manner that protects and preserves water
quality. Despite the listing of the Chinook salmon
under the ESA more than a decade ago, and
acknowledgment that our agricultural land use
practices and handling of pollutants negatively
impacts water quality and salmon, state and
federal policies and regulations still include
regulatory exceptions that hinder efforts to
recover Puget Sound and its salmon
populations.’*

The assessment of voluntary incentive programs
is not novel. In 2007, the GAO published a report,
USDA Should Improve Its Management of Key
Conservation Programs to Ensure Payments
Promote Environmental Goals.>* In analyzing the
effectiveness of the Environmental Quality
Incentives Program (EQIP) and the Conservation
Security Program (CSP) administered by the
NRCS, the GAO found that “NRCS’s process for
providing EQIP funds to states is not clearly
linked to the program’s purpose of optimizing
environmental benefits; as such, NRCS may not
be directing funds to states with the most
significant environmental concerns arising from
agricultural production.”** The same year, the
William D. Ruckelshaus Center was asked engage
with agency staff, environmental organizations,
and agricultural interests “to coordinate the fact-
finding research and facilitate the discussions” as
part of the process to create the Voluntary
Stewardship Program.”* As part of this work, the
Ruckelshaus Center created an incentives matrix
identifying the voluntary incentive programs for
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agricultural landowners in Washington state.’*°

The matrix specifies factual information such as
program name, number of recipients, and amount
of dollars awarded, but purposefully did not
critique the effectiveness of the programs.®*’

In 2015, the WSCC published a report on the
effectiveness of voluntary incentive programs for
salmon recovery. The report roughly listed key
criticisms of voluntary incentive programs,
including the lack of consistent reporting on
implementation, no monitoring of results, a lack
of regulatory backstops, and implementation
without an understanding of the resource
objectives.’*® In November 2015, the Less is More
Coalition released a groundbreaking report
analyzing the more than $16.8 million in federal
subsidies given to polluting Concentrated Animal
Feeding Operations in Ohio, southern Michigan
and eastern Indiana.>*’

Like many states, Washington continues to
support and implement myriad federal and state
programs that provide incentives for voluntary
efforts to reduce nonpoint source water pollution
by private landowners. It is challenging to find
and track them all because they are so diverse in
size and form. Aside from state and federally
administered programs, each county also has its
own programs designed to improve water quality
and restore salmon habitat. For example, Skagit
County alone has over nine individual programs
addressing water quality and salmon
enhancement. The total funding allocated to each
program is also difficult to quantify. Funding
quantities overlap between programs, and some
funding is allocated annually and some for periods
of 3-5 years. Our research indicates a minimum of
$340 million allocated annually to federal, state,
and county run voluntary incentive programs
implemented in Washington state.

In 2014, the WSCC commissioned a private entity
to report on the effectiveness of voluntary
incentive programs in Washington.” The report
highlights the countless shortfalls of the programs



and identifies many areas of improvement needed
before the programs could be considered
effective.”®’ Though the parties consulted in the
report agreed that under “very specific
circumstances” the programs can be effective for
achieving resource objectives, these limited
circumstances are uncommon and insufficient as
seen by our continued failure to improve the
overall quality of our waters.”> According to one
legal scholar:

[V]oluntary efforts have to play a
part and many producers are adopting
practices like cover crops. Still,
there’s no reason to think a purely
voluntary approach would work.
Speed limits aren’t voluntary.
Alcohol limits for drivers aren’t
voluntary. We use regulations as a
major part of how we structure
society. How about a regulation that
says you’re responsible for the
quality of water that leaves your
farm?>>>

Unlike regulatory programs, voluntary incentive
programs “lack an easily accessible, retrievable
body of information that practitioners can consult
and rely upon to support their implementation
efforts.” >>* Implementation information that does
exist for voluntary incentive programs is often
“anecdotal, poorly organized, and haphazard,”
with “documentation that is not readily
retrievable.”” Voluntary incentive programs are
not centrally implemented and are managed
differently across each region and by each agency
making communication difficult and practically
infeasible.”® Furthermore, many programs have
requirements that change from year to year.
Understanding the changing scope, applicability,
requirements, and availability of funding for each
program is challenging.”’

Some stakeholders now describe voluntary
incentive programs as “random acts of
conservation,” reflecting the ad hoc basis in which

the implementation of restoration and
conservation projects are managed.’”® There is
general agreement that setting clear, discrete
objectives is necessary for voluntary incentive
programs to work, however, in the majority of
circumstances, in can be difficult to get agreement
on the objectives.”’

The need to recruit voluntary landowner
participation results in the goals and definitions of
success for the programs focusing on
participation, rather than ecological objectives.’®
Agencies worry that if the allocated funds are not
utilized during a fiscal year the funds will not be
allocated again the following year. This concern
promotes poor decision-making when authorizing
projects and allocating funding.’®' Ultimately,
accountability, monitoring and follow-through are
necessary for voluntary incentive programs to be
effective.’®

However, many programs do not collect data
necessary to determine effectiveness or may not
allow disclosure of data that would be required to
evaluate effectiveness.’®

In 2008, EPA documented nearly $5 billion in
water quality infrastructure needs for Washington
Clean Watershed Needs Survey,”** a 12 percent
increase from the $4.7 billion in needs
documented in 2004.°% Most recently, in 2012,
EPA documented $4.1 billion in water quality
infrastructure needs.’®® The EPA commented on
both the confusion resulting from the many
programs and their ineffectiveness:

In Washington, numerous state agencies
offer differing direction on the
implementation of nonpoint source
pollution control measure to landowners,
potentially creating conflict and incongruent
information...Washington has many
programs designed to address some segment
of the nonpoint problem, but these efforts
are generally not coordinated and are not
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necessarily designed to achieve compliance
with WQS.**’

Many projects funded by the voluntary incentive
programs described herein are required to be
monitored, however monitoring is often
inconsistent and it is unclear in reports if original
state objectives are met.”®® Most importantly,
however, there is virtually no analysis as to
whether the activities funded are improving water
quality and restoring salmon runs.

Washington Voluntary Incentive Programs:
Paying the Farmer Not to Pollute

The voluntary incentive programs described
below are those programs identified as being
implemented in the Puget Sound region of
Washington state as of fiscal year 2015 and are
used to address agricultural nonpoint source
pollution directly or indirectly. While all efforts
were made to compile an exhaustive list of
voluntary programs, there are likely programs that
are not included on this list given the sheer
number of programs currently being implemented
throughout the state of Washington. In addition,
there are several grant programs implemented by
counties and municipal governments, which were
not included.

Federal — USDA Natural Resources
Conservation Service

USDA NRCS - Conservation Stewardship
Program

NRCS administers the Conservation Stewardship
Program (CSP) under the authority of the 2008
Farm Bill.’®® CSP provides government funding to
agricultural producers to improve natural resource
conditions including soil quality, water quality,
water quantity, and habitat quality by paying
private landowners to adopt conservation
activities or maintain existing systems. Private
landowners and Native American tribes are
eligible to apply for funding.”’® The CSP was
originally authorized under the Food Security Act
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of 1985 (16 U.S.C. 3830 et seq.), as amended by
the 2002 Farm Bill. The program was a $2 billion
entitlement program for farm and ranch
conservation practices.”’' As part of the 2014
Farm Bill, Congress reauthorized CSP and capped
enrollment at 10 million acres for each fiscal year
from 2014 through 2022. However, the 2014
Farm Bill only provided funding through fiscal
year 2018. Current total authorized funding is $9
billion for fiscal years 2014 to 2018. In
recognition of CSP's “unique opportunities in the
context of USDA's programs, the secretary of
agriculture's vision for CSP is:

1. To identify and reward those farmers and
ranchers meeting the very highest standards
of conservation and environmental
management on their operations;

2. To create powerful incentives for other
producers to meet those same standards of
conservation performance on their
operations; and

3. To provide public benefits for
generations to come.”” &

The USDA has provided a detailed explanation of
the economic reasons for the program:

Two instances of market failure in the
agricultural sector regularly occur. First,
agricultural production creates negative
externalities that are borne by third parties
outside of commodity markets. For
example, nonpoint sediment runoff from
agricultural lands can carry nutrients into
surrounding streams causing degradation of
that water resource. Due to market failure,
such third-party costs are not fully
internalized by the agricultural producers
that till their lands and apply fertilizer. As a
consequence, protective conservation
activities may not be employed efficiently
across the landscape.



Second, agricultural production generates
positive externalities. Society benefits, for
example, from carbon stored in forestry and
rangeland operations. Because markets
typically do not exist for those beneficial
ecosystem goods and services produced in
the agricultural sector, producers will
produce less than socially optimal amounts.

Even though CSP is a transfer program
(meaning that payments are made from
taxpayers to eligible farmers). CSP can help
correct for some of those market failures.
CSP-eligible conservation activities can
mitigate negative externalities, generate
positive externalities, or both. Conservation
activity payments provide the needed
financial incentive to spur producers to take
actions. Such efforts also support NRCS’
strategic objective of getting and keeping
more conservation on the ground for the
purposes of maintaining productive farms
and ranches, eliminating and reducing
impairments to water bodies, helping
prevent the designation of additional water
bodies to the ‘impaired’ list, and decreasing
threats to ‘candidate’ and
threatened/endangered species.’”

Washington state received approximately $17
million for CSP-funded projects in 2013
implemented in several different counties.
example, in Skagit County in 2014, 10 CSP
payments totaling $55,668 were made to
producers for conservation practices related to
waste storage, waste transfer and nutrient
management.””> The agency does not disclose
what conservation practices were actually
implemented or where they were implemented.’”®
CSP provides payments in five-year contracts
with the potential for a one-time renewal option of
an additional five years.””’” Applicants work with
local NRCS offices to develop conservation plans,
apply for financial assistance, and determine
eligibility for assistance. NRCS then ranks the
applicants according to local resource concerns to

4
374 For

determine if they are eligible to receive
funding.””® Only entities with an average adjusted
gross income of less than $900,000 are eligible for
funding.”” The NRCS Washington office has
identified animals, plants, soil erosion, water
quality, and water quantity as priority resource
concerns for fiscal year 2015.°%

There are two possible types of payments
under the CSP:

"(1) Annual payment for installing and
adopting additional activities, and
improving, maintaining, and managing
existing activities;” and

"(2) Supplemental payment for the
adoption of resource-conserving crop
rotations.””®' Payment is distributed to
participants on an annual basis to fund the
proposed and existing activities, foregone
income, and maintenance costs.”*” The
NRCS prepares a CSP conservation
activity list so that producers can
“identify new activities [they] may be
interested in to install or adopt."*™ For
example, one enhancement activity is
called “land application of treated
manure” and “is for the use of manure
that has been treated to reduce both odors
and pathogens prior to land application.
Acceptable practices include controlled
temperature anaerobic digestion
(mesophillic or thermophillic),
composting and chemical treatment.
Waste treatment lagoons and injection of
manure alone do not qualify as acceptable
practices.”™*

Though NRCS is required to evaluate the
effectiveness of implemented plans’™, there is no
consistent monitoring conducted to ensure that
implemented activities are properly maintained.”®
Indeed, the public is not able to know where a
conservation practice was implemented, what
practice was implemented, or whether the
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conservation practice achieves its intended
conservation goal. There is no requirement for the
participant to maintain the conservation activity
after the contract expires.”®’ According to USDA:

Most of this rule’s impacts consist of
transfers from the federal government to
producers. Although these transfers create
incentives that very likely cause changes in
the way society uses its resources, we lack
data to estimate the resulting social costs or
benefits.”*®

In response to a FOIA request, the NRCS did not
provide the contracts with the producers or other
information regarding how or where the money
was spent, citing section 1619 of the Farm Bill.”*’
Instead, the agency provided a summary table of
aggregated information showing the county where
the practice was implemented, the number of
acres subject to the contract, the title of the
conservation practice, and the amount of money
provided.’”

In both 2006 and 2008 OMB identified CSP as
“results not demonstrated” because it is so
difficult to estimate the environmental benefits
from the program’s activities.”' A 2010 OIG
report stated, “[w]e have identified significant
control deficiencies in the Conservation
Stewardship Program...we found a significant
number of instances where NRCS’ state and local
staff either did not comply with established
procedures or relied on other parties—including
producers/landowners—to ensure compliance.””*

An audit of the program found cases where NRCS
permitted producers to misrepresent their farm
operations to gain additional payments and
receive CSP benefits in excess of payment
limits.”* NRCS failed to verify a producer’s
agricultural operations against easily accessible
data that the producers had provided to FSA,
relying solely on producers’ own certifications of
their operations.””*

58 | Western Environmental Law Center

USDA NRCS - Regional Conservation
Partnership Program

The NRCS administers the Regional Conservation
Partnership Program (RCPP) under authority of
the 2014 Farm Bill.”> The program finances the
partnering of local leaders and private agricultural
landowners in designing “conservation
solutions.”*° Selected partners work with NRCS
to collaboratively develop projects with RCPP
funding.”®” Eligible partners include agricultural
or silvicultural producer associations, > ® farmer
cooperatives or other groups of producers, state or
local governments, Indian tribes, municipal water
treatment entities, water and irrigation districts,
institutions of higher education, and conservation
nongovernmental organizations.’”” Participants
eligible to enter into conservation program
contracts or easement agreements include
producers and private agricultural landowners.*”
Projects funded through the RCPP aim to restore
natural resources such as water quality, soil
quality, and wildlife habitat by implementing
conservation solutions on participant land.*"’

Up to $100 million in mandatory RCPP funding is
available per fiscal year, though it varies
depending on Congressional appropriations.®*
For the 2014-15 fiscal year, Washington state
received $23 million in RCPP funding for five
projects.®” Washington state has proposed to
match the funding with $4 million in state
funds.®** One project provided $9 million in
funding to the WSCC for work to improve water
quality and habitat around Puget Sound for at-risk
species, including Chinook salmon.®” The
funding is be utilized to provide voluntary
incentives for farmers to reduce runoff that
impacts water quality and shellfish beds within
the Skagit and Snohomish Conservation
Districts.**

As part of the application process, RCPP partners
develop project plan proposals that must include
specific natural resource conservation objectives.
NRCS selects the projects to receive funding after



evaluating applications against four criteria:
solutions, contributions, innovation, and
participation.®”” NRCS and the entity receiving
the RCPP funding enter into a MOU outlining the
partnership with NRCS and describing the work
to be done.*”®

In response to a FOIA request, NRCS produced
the MOUs for the RCPP-funded projects in
Washington state. Invoking the FOIA exemption
that allows an agency to redact confidential
business informationfo9 NRCS redacted the
address and contact information for the recipient
organization, as well as the money the recipient
organization is contributing to the project. For
example, in 2014 Trout Unlimited received $1.9
million to implement the Upper Columbia
Irrigation Enhancement Project, “a cooperative
effort to build energy efficiency improvements
with large irrigators and irrigation districts to
modernize water delivery infrastructure with the
goal of increasing flows in Upper Columbia
tributaries by over 50 cfs.”®'’ The MOU outlines
the obligations of Trout Unlimited and NRCS and
contains a very detailed statement of work, plan of
work and budget sheet.®"

Once a project is implemented, NRCS relies on
the partners to conduct effectiveness monitoring
of individual projects.®'? Applicants are required
to identify monitoring methods to track the
success of practices and outcomes and RCPP
states it is “open to reasonable methods of
measurements,” and identifies no mandatory
effectiveness monitoring requirements of its own
for the projects it funds.®"> When asked about
examples of these “reasonable methods™ of
monitoring, a NRCS state resource
conservationist did not know what they were.®'
Current RCPP projects receive five-year
agreements. After the agreement expires the
various conservation practices implemented are
expected to be maintained for the lifespan
assigned to the practice.®'’

4

Holy Cow! Conservation Easements Gone
Wwild!

Note: While there are many conservation benefits
associated with conservation easements, their success
largely depends on diligent maintenance by the easement
holder. Unfortunately, there are situations where this
doesn't occur and the conservation benefits paid for with
taxpayer dollars are eliminated. An anonymous individual
reported the following information about an NRCS-funded
conservation easement in Skagit County:

Attached is a photo of a manure cannon operating
next to Nookachamps Creek in Skagit County. The
photo was taken on November 4th of last year,
during a wet week, and | would assume long after
the recommended season on manure spreading was
closed.

This reach of the Nookachamps [where the
conservation easement is located] is 303d listed for
dissolved oxygen. | have pictures of dairy cows along
the creek [within the conservation easement].

The purpose of the easement is to preserve
“conservation values” such as wetlands, fish and
wildlife habitat, and farmland productivity. The
NRCS paid more than $300k ($941 per acre) for this
easement in 2001, but | don’t detect any efforts at
fish habitat preservation. The farm has a lot of
potential for habitat, but as you can see there’s no
riparian buffer whatsoever.

From the air photos one can see the vestiges of the
valley-bottom wetlands in the pasture, through
which the straightened Nookachamps channel has
been cut. These wetlands flood frequently in the
winter, and have lots of cow manure. No mystery
why the reach is on the 303d list, but | can't get an
answer why the easement isn't enforced.®'®

This example makes it clear that purchasing conservation
easements is only the first step toward protecting salmon
habitat.  Continued maintenance, monitoring and
enforcement are also necessary.
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USDA NRCS - Environmental Quality
Incentives Program

The NRCS administers EQIP under the authority
of the 2014 Farm Bill.°"” EQIP was first
authorized by the Federal Agriculture
Improvement and Reform Act of 1996 (1996
Farm Bill), and was reauthorized and amended by
the 2014 Farm Bill. In order to simplify the
management of multiple overlapping programs,
the 1996 Farm Bill consolidated the Agricultural
Conservation Program, the Great Plains Program,
the Water Quality Incentives Program, and the
Colorado River Salinity Program into one
conservation cost-share program: EQIP.®'® The
2008 Farm Bill authorized over $7 billion in
funding for EQIP for fiscal years 2008 to 2012.°"
The 2014 Farm Bill authorized $8 billion in
funding for the program for fiscal years 2014 to
2018.%°

EQIP provides payments to private agricultural
landowners based on the estimated incurred cost
of conservation practice implementations
designed, in part, to protect water quality.®*' This
voluntary program provides financial assistance to
help plan and implement conservation practices
that address natural resource concerns on private
agricultural land.®”> Additionally, a stated purpose
of EQIP is to help producers meet federal, state,
and tribal environmental regulations.®* This is an
important and unique aspect of EQIP because it
contemplates the use of both a regulatory and
voluntary approach as a means to address
agricultural pollution. Most other voluntary
incentive programs, with the exception of the
Conservation Reserve Program are not designed
to achieve compliance with water quality laws.
The OIG determined that EQIP is NRCS’s largest
voluntary incentive program, receiving $3.5
billion from 2009 to 2011 for practices
implemented nationwide.** The Washington
State NRCS office received approximately $17.3
million in funding for EQIP in 2014.5%°
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Agricultural producers, owners of non-industrial
forestland, and tribes are eligible to apply for
EQIP funding.®*® NRCS ranks applications for
EQIP funding based on factors relating to
environmental benefits and cost effectiveness.®*’
These factors include the number of listed
resource concerns addressed, whether the project
addresses fish and wildlife concerns, whether the
applicant has previously had an EQIP contract,
and how quickly the practices will be
implemented.®*®

EQIP is designed to provide payments for up to
75 percent of the incurred costs resulting from the
approved conservation practices and activities.®”’
NRCS has set rates it provides for each type of
practice and landowners are free to negotiate with
technical service providers to set the final price of
the work.®* EQIP will also provide payments for
up to 100 percent of foregone income from
implementing the conservation practices and
activities.”!

Foregone income is calculated based on the lost
net income to the farmer from the resulting
change in land use or land taken out of production
due to an implemented conservation practice.®*?
The payment scenarios for foregone income are
developed at a regional scale.®*

There are a variety of EQIP initiatives that are
funded, including an energy initiative, organic
initiative, conservation activity plans, National
Water Quality Initiative (to improve water quality
and aquatic habitats in impaired streams, by
helping “producers implement conservation and
management practices through a systems
approach to control and trap nutrient and manure
runoff”), among others.***

A landowner’s contract term depends on the
assigned lifespan of the specific conservation
activity. The lifespan of the implementation of
management plans is one year. The lifespans of
structural practices and improvements vary and
some have a lifespan of up to 15 years in



length.®*® The contract between NRCS and the
landowner spans the length of the project lifespan.
NRCS is supposed to visit each site at the end of
the contract to certify that the sponsored practices
are implemented correctly before payment is
made to the landowners.®*® However, OIG found
that state offices did not make on-site visits for
139 of 424 practices to ensure they were
compliant.®”” Instead, the state offices “allowed
contractors and participants to self-certify.”®*®

Once the contract length expires, NRCS does not
require additional monitoring of the project or
conduct visits to the property to ensure practices
are in working order for their intended lifespan.®*
During investigatory visits, OIG found non-
maintained practices for which participants
continued to be paid.**

Through EQIP, agricultural producers can obtain
technical and financial assistance, which funds
on-site assessments, site-specific practice and
management plans (or conservation activity
plans), engineering designs, installation of
conservation practices (including manure
management practices, efficient irrigation
upgrades, streamside buffers, etc.).**' NRCS
maintains a comprehensive practice payment list
that identifies the practices and associated
payment rates for each EQIP sign-up option.**
For example, a double flexible membrane, with
Geoweb and drain can be installed on a manure
lagoon for $14.31 per square yard.®** In one of the
more controversial provisions of EQIP, program
funds can be used by industrial agricultural
operations to build waste lagoons as a
“conservation practice,” *** even though the
science clearly demonstrates that all manure
lagoons leak and pollute waters of the state.**
Indeed, one operation in Whatcom County
received $243,790.80 to implement some
conservation practice related to its waste storage
lagoon.®* It is unknown what this money was
used for, or where it went because that
information was withheld from public disclosure
pursuant to section 1619 of the Farm Bill.

After the contract expires, the private landowner
is under no responsibility to maintain the
conservation practice. Often local NRCS offices
do not take action to identify projects that are
known to be significantly behind schedule as non-
compliant with their contracts.®*’ OIG reported
that NRCS’ controls over EQIP need to be
strengthened to meet its goal of building practices
that will address pressing environmental
concerns.”*® OIG found that the allocation method
did not adequately consider environmental
concerns at the state level.**’

Only the number of acres enrolled in the program
is reported as a means to measure the success of
the program.®*° There is no information available
about the environmental benefits of the projects
being implemented and paid for and there are no
established effectiveness monitoring requirements
for EQIP projects.®”' The OIG has found that
“[w]ithout effectiveness monitoring controls to
address these issues, NRCS may not be
effectively obtaining the environmental benefits
that are expected of EQIP practices.”®*>

FOIA requests for information on the amount of
funding received by EQIP participants were at
first denied by NRCS. Ultimately, NRCS
provided a document with an aggregate of
information including: the County in which the
project was funded, the number of contract acres,
the NRCS standard for which the money was
provided to achieve, a general description of the
practice implemented (e.g. irrigation water
management, cover crop, waste storage facility,
nutrient management, etc.), and the amount of
money provided to the farmer.®>® The actual
location of the practice implemented, and the
impact on water quality or benefit to salmon
habitat was not disclosed.

Federal — USDA FSA
USDA FSA - Conservation Reserve Program

The USDA Farm Service Agency (FSA)
administers the CRP,** funded through the
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Commodity Credit Corporation (CCC).*> The
program provides technical and financial
assistance to eligible farmers and ranchers to
address soil, water, and related natural resource
concerns on their lands, and assistance in
complying with Federal, state, and tribal
environmental laws.®® CRP also acts as an
umbrella program to several more specific
voluntary initiative programs, some discussed
below.

The CRP authorized USDA to enter into contracts
with farmers who would agree to remove certain
land from production for 10 years, in return for
annual rental payments from the government.
There are seven objectives of the program:

(1) Reduce water and wind erosion,;

(2) Protect our long-term capability to
produce food and fiber;

(3) Reduce sedimentation;

can be put into production again once the 10-year
contract expires.

Private landowners may apply for yearly rental
payments in exchange for removing
environmentally sensitive land from agricultural
production and for planting beneficial species
instead.®®' The contracts for land enrolled in CRP
are 10 to 15 years in length.®*> A CRP participant
may request early termination of all or any part of
the eligible acreage at any time.*®® Because the
payments under the contract are rental payments
to the owner, once the contract expires or is
terminated, the payments cease and the participant
is free to return the land to production.®® In 2012,
for example, approximately 92,000 acres exited
the CRP program in Washington state and were
free to return to production.®® Between 2007 and
2014 over 17.1 million CRP acres nationwide
expired and were not reenrolled into the
program.®®® The Congressional Research Service
reports the number of environmental benefits

(4) Improve water quality;

(5) Create better habitat for
fish and wildlife through
improved food and cover;

(6) Curb production of
surplus commodities, and;

(7) Provide needed income
support for farmers.*’

There have been many
critiques of CRP over the
years. Some entities, including the GAO have
suggested that the objectives of the program
should be narrowed to those directly related to
conservation to improve the efficiency of the
program.®>® Additionally, the program is costly,
does not always protect the most valuable land,
and only postpones environmental problems for
the duration of the 10-year contract.®® The land

659

62 | Western Environmental Law Center

Figure 4: CRP practices related to cropland soil quality management

gained under CRP could be lost if the land is
returned to production.®®’

Participation in this program is largely dependent
upon the farm economy. For example, CRP saw
enrollment decline in 2008 due to rising crop
prices.®®® High market prices encourage
landowners to bring land back into crop
production. The incentive for enrollment returned



again due to the current decline in crop prices
beginning in 2014.°” This trend suggests the
program places conservation efforts at the whim
of the economic market and that landowners are
only utilizing the program when it is in their best
economic interest to do so, a common problem
with voluntary incentive programs.

The program is currently funded by Congress
through 2018. In 2012, approximately $1.8 billion
was distributed nationally through CRP, with
$87.8 million going to Washington State.®”® The
Washington State Conservation Commission
estimates that the future liability for CRP rental
payments through 2020 will average $1.7 billion
annually.®”’

FSA does not report that it conducts effectiveness
monitoring of CRP-funded projects.®’ Instead,
FSA estimates the reduction of nitrogen,
phosphorous, and bacteria to the water based on
the recorded acres of land enrolled in the program
and the implemented conservation activities
reported for each acre.®”® This approximation is
on one 2007 study identifying amounts of
pollutants that are reduced by certain conservation
activities.””* At no time during the life of the
contract does the FSA measure the actual
reductions around the properties, let alone the
conservation values associated with the project.

USDA FSA — Conservation Reserve
Enhancement Program

The USDA FSA administers CREP, a “voluntary
land retirement program,”®’® which is a part of the
Conservation Reserve Program (CRP) at the
national level. In Washington state, the WSCC
oversees the implementation of CREP
contracts.®’® “CREP addresses high-priority
conservation issues of both local and national
significance, such as impacts to water supplies,
loss of critical habitat for threatened and
endangered wildlife species, soil erosion, and
reduced habitat for fish populations such as
salmon.””” Due to the partnership with state

government, CREP relies on states to conduct any
effectiveness monitoring of the projects.®”®

“For the landowner, CREP is not just a cost-
effective way to address rural environmental
problems and meet regulatory requirements;
it can provide a viable option to supplement
farm income as well.”

- NRCS CREP overview document

The vast majority (93 percent) of CREP projects
implement the riparian forest buffer practice, with
a minimum buffer width of 35 feet.” However,
on a voluntary basis, 80 percent of existing CREP
contracts have riparian buffer widths of 100 feet
or greater.680 WSCC found that “[r]iparian buffers
that are 100 feet or wider are able to provide a
wide array of functions. Literature values indicate
that high levels of shade (50-100 percent) are
achieved with these widths.”**!

CREP enrollment is at an all-time low. The
number of CREP contracts authorized in 2014
was the lowest since 1999.%*? In the past two years
more stream miles have retired from the program
than the entire amount of miles gained in new and
renewed contracts in the past five years. °*
Seventy contracts are set to expire in 2015, the
most of all previous years to date. °** In
Washington, cumulative acreage enrolled in
CREP in Washington state is on a downward
trend and enrollment is expected to continue to
decline. *%

WSCC reports a need for additional efforts to
increase CREP participation and proposes
marketing CREP in areas with water quality
problems and conducting monitoring and analysis
to show the “value-added benefits of CREP.” ®*
The Commission correctly states, “[m]onitoring is
an important component of habitat restoration.
Without it, there can be no knowledge of what’s
been done, where it has been done, and no
measurement of success in the investments and
techniques.”®®’
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Federal — Environmental Protection Agency
EPA — National Estuary Program

The EPA administers the National Estuary
Program (NEP) under the authority of section 320
of the Clean Water Act.®® The program requires
states to develop plans for attaining or
maintaining water quality in an estuary,
including for the protection of populations of
shellfish, fish, and wildlife, and the control of
point and nonpoint sources of pollution to
supplement existing controls of pollution.**’

NEP establishes a “non-regulatory program”
designed to protect estuaries and provides funding
from EPA grants to state governments, who can
leverage additional funding through mechanisms
such as state appropriations, fines, license plate
revenues, and membership appeals.®”' From 2003-
2013 nationwide, NEP leveraged $4.2 billion
from $230 million in EPA grants.®”> There are 28
estuaries in the U.S. that are designated as
estuaries of national significance and receive
funding through this program.®”* The program
covers the entire region of the estuary, as well as
the contributing watersheds.

Each NEP must develop and implement
conservation and management plans “that contain
actions to address water quality and living
resource challenges and priorities.”®* Washington
has two estuaries designated under the NEP, the
Puget Sound and the Lower Columbia Estuary
Partnership.®”” In Washington state the Puget
Sound Partnership is the state agency that serves
as the administrator for the Puget Sound NEP and
coordinates recovery efforts for the Sound.**®

EPA conducts a program evaluation for each NEP
and has created guidance that “includes
performance measures, describes a process for
conducting site visits, and provides a feedback
look which helps ensure that recommendations for
improvement are implemented.”®”’ Each
established NEP is expected to develop specific
environmental indicators to determine the
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estuary’s health and gauge how it changes over
time.®”® For each indicator, goals and objectives
are established that reflect the priorities of local
stakeholders.®”” The Clean Water Act also
requires the EPA to report to the public and
Congress periodically on the condition of the
nation’s NEPs.”"

The Puget Sound Partnership (PSP) is a
Washington state agency,” which is funded in
part through the NEP. The partnership works
collaboratively with various levels of government,
tribes, business, and citizen groups to coordinate
efforts designed to protect and restore Puget
Sound.”® Since 2010, PSP has received about
$115 million from the EPA, making up only a
small part of the overall funding it claims it needs
to carry out its work. '* “For the 2015-17
biennium, the partnership has a budget of $18.8
million, including $9.9 million from the [EPA],
$7.5 million from the state of Washington, and
$1.4 million from [NOAA].”"** The partnership
estimated that implementing the 2014-16 Puget
Sound Action Agenda will cost $875 million.’®

The NEP funds a vast array of different kinds of
projects, many targeted to reduce agricultural
pollution. For example, Whatcom Conservation
District, Whatcom Farm Friends, and the
Washington Department of Fish & Wildlife
received $358,471 to “establish a system that will
provide incentives to landowners to restore
agricultural lands in northern Whatcom County by
marketing the services that intact streams and
riparian areas provide such as protecting habitat
and improving water quality.””® A private entity,
A Rocha USA, “a family of Christian
conservation organizations,” whose mission is “to
inspire, equip and engage Christians and all who
will work with us to steward the Earth where they
live” " received a $170,000 NEP grant to
implement the Whatcom Clean Water Program
Best Management Practices Project.””® The
project was designed to establish a “store front” to
work with landowners to install eligible BMPs in
Whatcom County.”” The eligible BMPs include



cattle exclusion fencing with 35-foot minimum
buffers from surface waters, off-stream watering
facilities; and livestock feeding facilities.”"

EPA — Clean Water Act Section 319

EPA administers funding appropriated by
Congress under section 319 of the CWA and
oversees each state’s obligations to develop
nonpoint source management programs under
CWA § 319(b).”"" The funds allocated under
section 319 may be used to implement state
nonpoint source pollution programs including
non-regulatory or regulatory programs for
enforcement, technical assistance, financial
assistance, education, and water quality goals.’"

EPA is authorized by CWA § 319(h)(10) to
request certain information to determine
continuing grant eligibility and performance.”"”
The grant from EPA to states requires a 40
percent state match.”'* States are required to
submit draft work plans to the appropriate EPA
regional program staff. ’'> EPA then works closely
with the state to provide input as the state
develops the grant work plan. ’'®

Once states submit final work plans and grant
applications to the EPA, each EPA region will
review the plans to determine if it meets all the
requirements.”'’ These requirements include
identifying explicit short- and long-term
objectives to protect and restore water quality,
strengthening working partnerships with
appropriate entities, and use of a periodic
feedback loop to evaluate progress and apply
adaptive management. ’'® If the grant meets the
requirements EPA will award the grant to the
state.”"’

EPA relies on two quantitative national program
measures to monitor the program on a national
level.”” The first tracks the estimated annual load
reductions of nitrogen, phosphorous, and sediment
achieved by CWA § 319-funded projects. "*' The
second tracks the number of water bodies

identified by states as being primarily NPS-
impaired that have been partially or fully restored
as a result of restoration efforts.’”> Under CWA §
319(h)(8), the EPA has an obligation to determine
if states meet the schedule of goals outlined in
their NPS management programs and is
prohibited from awarding grants in the absence of
such a determination.’”’

EPA — Coastal Zone Management Grants

The Coastal Zone Management Program (CZM)
was created by the federal Coastal Zone
Management Act of 1972, and is implemented by
NOAA.”* The program assists states in adopting
state-level management programs in order to meet
federal goals of protection, restoration, and
appropriate development of coastal zone
resources.’>> The states are given discretion to
adapt federal goals to particular state
circumstances.”*® A state CZM program must
identify enforceable state laws that outline
permissible land uses and water uses within the
coastal zone.””’

There are several grant programs offered through
the Coastal Zone Management Act, including
section 306 grants allocated to coastal states to
administer the state’s management program,;
coastal resource improvement grants (section
306A); protecting coastal waters grants (section
6217); coastal zone enhancement grants (section
309); and others.”®

Washington established the first federally
approved CZM program in 1976, based largely on
Washington’s Shoreline Management Act of
1971.%° To qualify for funding from EPA,
Ecology adopted, and EPA approved, a
Washington state Coastal Zone Management
Program document that “explains Washington’s
Coastal Zone Management Program and how the
Department of Ecology administers the
program.””” This document has not been updated
since 2003.”' Ecology is responsible for
allocating funding to 15 coastal communities in
the state which front on salt water.”*?
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Ecology passes approximately 20 percent of its
federal CZM funds, or approximately $425,000
annually, to local governments, including
Whatcom, Skagit, and Snohomish counties in
northern Puget Sound.”’ The recipient local
governments must provide a match of 50 percent
of the funds awarded.””* These grants overlap
with funds for the development of local Shoreline
Master Programs. The funding goes to urban
waterfront planning, special area management
plans to resolve critical shoreline management
concerns (i.e. estuarine water quality, urban runoff
control, etc.), and geographic areas presenting
difficult management problems or unique
opportunities.”*> The program also funds local
education efforts to help shoreline landowners
protect their property and to monitor county
beaches.”*® The CZM programs have identified a
“lack of consistent resources for gathering better
data on a range of coastal hazards...e.g.
monitoring...” due to a need for increased
capacity.”’ Ecology anticipated the program
receiving $2.7 million in funding from 2011-
2015.7°

EPA — Pollution, Identification, & Control

The Washington state Department of Health
(DOH) and Ecology work together to administer
funding from the EPA (through the National
Estuary Program) for 13 Pollution, Identification,
and Control (PIC) programs in the Puget Sound
region.””” These programs are largely run at the
county level with support from DOH and
Ecology.”* The goal of the program is to assist
local communities with “monitoring water quality
to identify pollution sources and providing
outreach, technical assistance, incentives and
enforcement to reduce pollution from onsite
sewage systems and farms.”’*' “More than $7.2
million in NEP funds are supporting pollution
identification and correction programs in Puget
Sound.””* For example, Whatcom County Public
Works has been awarded $464,000 to work “with
the Whatcom Conservation District, Planning
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Department, Washington Departments of
Agriculture and Ecology and other partners to
engage landowners in finding solutions to
livestock and OSS [onsite sewage system]
pollution. The conservation district is providing
risk assessments for farmers to help them make
changes to protect water quality.”’*?

Clean Samish Initiative

Zyanya Breuer, University of Washington School of Law,
Class of 2016

The Washington DOH first closed Samish Bay in Skagit
County to recreational and commercial shellfish harvesting
over 20 vyears ago due to high levels of water
contamination.”* DOH determined the level of bacterial
pollution in the bay was so high that shellfish harvested
from the area were “poisonous to people.”745 To address
the problem, the county created the Clean Water District
(CWD) program in 1995, designating a shellfish protection
district for Samish Bay.746

“From 1999-2005, Skagit County monitored water quality
through the Baseline and Samish Bay Watershed Quality
Monitoring Projects. This monitoring revealed fecal
coliform pollution in the Samish basin and elsewhere in the
county."747 In 2005 the county created the Clean Water
Program (CWP) “to address and deal with nonpoint
pollution and enhance Skagit County's water quality with
special attention paid to reducing fecal coliform pollution,
educating the public, controlling storm water pollution, and
developing a water monitoring plan."748 This program was
funded by county property taxes.”*’

Despite the creation of CWP and other programs, nonpoint
source pollution in Skagit County continues to present a
serious health and ecological threat to the community.
Ecology states, “[a]lthough the load carried by the [Samish]
river appears to have decreased over the past five years,
there is still too much pollution in the watershed and
shellfish bed closures are still a problem.”mA recent
report describing “insights from Samish basin” suggests
that agricultural pollution in the form of manure runoff is
largely to blame: “Fecal contamination increases
dramatically after storm events suggesting that surface
water run-off moves manure from farms and fields into
streams.” ! “Fencing out livestock from streams and
tributaries keeps the livestock out of the watershed, but
fecal contamination can still occur due to the proximity of
the animal waste to water, especially during the most



intense rain events. Manure spreading during the wet

season increases the chance of fecal contamination due to
g 752

runoff and because the ground is saturated.”

Over 20 years after the first shellfish bed closures, there
are now multiple programs (including a TMDL for bacteria
pollution approved by EPA in 2009) that provide voluntary
incentives to private property owners to reduce nonpoint
source pollution, restore salmon habitat and reopen
commercial and recreational shellfish beds. Ecology
initiated the Clean Samish Initiative in 2009 as a
partnership between Washington state’s departments of
Agriculture and Health, Skagit County’s departments of
Health, Planning, and Public Works, the Skagit Conservation
District, tribal governments, and nonprofit organizations all
working to clean up pollution in the Samish River and the
streams that flow into Samish Bay.753 Under the Clean
Samish |Initiative, partners support restoration projects,
provide voluntary incentives to landowners to reduce
pollution from septic systems and small farms, monitor
water quality and sources of pollution, and develop
outreach education campaigns in Skagit County.754

Over the past several years the main response to the
continued pollution is to increase monitoring efforts along
the various polluted water bodies. 7> Monitoring is
designed to allow the regulatory agencies to respond
quickly when contamination levels rise and initiate shellfish
bed closures when necessary, as well as pinpoint the
greatest sources of pollution. Despite Puget Sound
Partnership’s call for an increased enforcement effort, the
Clean Samish Initiative emphasizes that enforcement is
only used as a last resort. >° Instead, the focus is on
referring polluting properties to the Skagit Conservation
District for technical assistance or enrolling them in the
Natural Resources Stewardship Program. 7 The CSl
produces public service announcements and educational
material focused on informing citizens about cleaning up
after their dogs, not littering, and using port-a-potties
when recreating outdoors.”®

A recent survey commissioned by CSI reports that septic
inspection compliance appears to be high, with 95 percent
of property owners reporting they have had an inspection
within the last three years.759 Over half of those who have
had an inspection said that the primary reason they did so
was because regular inspections are required for their
area.”® Forty-four percent of livestock owners with fencing
estimated their fencing was less than 35 feet from water,
less than optimal for an effective stream buffer.”* Seventy-
five percent of these landowners said they would not
consider moving the fencing. 782 Without the threat of
enforcement (because livestock owners are routinely

offered voluntary compliance options), livestock owners
appear to be less likely to implement BMPs that are
necessary to prevent runoff pollution on a voluntary basis.

As part of the Clean Samish Initiative, WSDA conducted
monitoring of fecal coliform levels in water upstream and
downstream of dairy application fields. As an Ecology
Water Quality Program employee recently stated, “the
numbers are high.”763 The concentrations of fecal coliform
downstream of dairy application acreage can be
staggeringly high, reaching 34,000 CFU/100ml, far over the
water quality standard of 100 CFU/100m|.764 Yet we
continue to see the Clean Samish Initiative focus on public
outreach with Bigfoot-themed commercials’® and reassure
landowners that the county will help them reduce their
pollution without formal compliance actions, hassle, or
cost. " There is little, if any, information about the
industrial agricultural operations contributing to the
pollution problem.

On average, the county spends approximately $1.4 million
annually to administer Clean Water Program and CSI
programs.767 Costs incurred from 2010-2014 to clean up
the Samish basin reached nearly $7 million, 40 percent of
which went to programs designed to address on-site septic
systems and 2.5 percent of which went to clean water
enforcement.”®®

Funding comes from EPA grants through the Pollution,
Identification, and Correction Project and matching
funding; from the Clean Water Program tax-supported
fund; and from the Puget Sound Partnership (likely NEP
dollars).”® In spite of the significant amount of financial
resources provided to the CSI, the pollution problem
continues. A report issued in 2014 found “levels of fecal
coliform bacteria still exceed state water quality standards
at many sites. Shellfish beds in Samish Bay are still subject
to frequent closures, especially during high rainfall.”””

State — Department of Ecology
Ecology — Water Quality Trading Framework

Starting in 2010, Ecology produced a draft Water
Quality Trading Framework.””' Ecology describes
the framework as follows:

Trading relies on the fact that many
different facilities and activities—such as
businesses and industries, wastewater
treatment facilities, urban stormwater
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systems, and agricultural sites may
discharge the same pollutant into a water
body, yet each may face substantially
different costs to control that pollutant. The
use of trading allows pollution reduction
activities to be assigned a water quality
improvement value in the form of credits.
These credits can then be traded in a local
market to achieve cost-effective water
quality improvements. The objective of a
water qualitytrading program is to facilitate
economic exchanges that demonstrably
reduce pollution and clean up polluted
surface waters more quickly.’”?

Water quality trading is similar to cap-and-trade
for carbon emissions.””” Facilities that may
engage in water quality trading include
agricultural sites,”’* industries, wastewater
treatment facilities, and urban storm water
systems.””

Ecology drafted a framework for water quality
trading in 2010, however no trades have yet
occurred in Washington state because of a lack of
interested credit purchasers, making the program
inactive at this time.”’®

In the 2013-2014 legislative session, House Bill
2454 was introduced directing the Washington
Conservation Commission and Ecology, to
explore whether there are potential buyers and
sellers for an effective water quality trading
program in watersheds where TMDLs have been

established.””” The bill was signed into law in
2014.""

The legislation found “that water quality trading
1s, and should remain, a voluntary option that
regulated point sources can use to meet the
discharge limits in their national pollutant
discharge elimination system” permits.””’ A final
report on the Commission’s findings must be
delivered to the legislature by October 31,
2017.7% At least one Ecology employee with
significant water quality experience has concerns
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that a water quality trading system will not solve
the nonpoint source pollution problem:

Yes, I have seen [an announcement about a
water quality trading program], and I can’t
decide if it’s going to cause trouble or if it’s
just nothing. I’m starting to conclude that
trading is more trouble than it’s worth, and
also that it is unhelpful in that it distracts
people from the real issue, which is that
nonpoint sources are not carrying their
weight in terms of pollutant reduction and
that what’s really needed is nonpoint
authority and the political room to use it.”®'
Ecology — Washington State Water Pollution
Control Revolving Fund Program

Ecology administers the Washington State Water
Pollution Control Revolving Fund Program in
Washington state.”® EPA distributes
capitalization grants to the states annually
according to a formula established by the
CWA." The funds are required to be matched
with 20 percent state funds and are loaned to
public bodies and repaid to the fund with
interest.”®

According to Ecology, “the revolving fund
continues to revolve and grow, and more money
becomes available to fund water quality
projects.””® Today the majority of the funds
consist of repaid principal and interest.”*® Since
the program was created, Ecology has funded $1.4
billion worth of water quality improvement
projects.”’ For fiscal year 2016, Ecology
estimates there will be $90 million available for
revolving fund loans.”®®

Counties, cities, special purpose districts, and
tribes are eligible to apply for loans for a term of
up to 20 years.” Projects that receive funding
through the revolving fund include wastewater
facility preconstruction and construction,
stormwater facilities, large onsite sewage systems,
nonpoint source planning and implementation,



low-impact development techniques planning and
implementation, and onsite sewage repair and
replacement.” Revolving fund loans can be used
to match centennial and CWA § 319 grants.”"

To assess the success of the program, Ecology
tracks the number of projects implemented
annually, which is reported by EPA.”? Ecology is
not required to monitor the effectiveness of each
project; instead recipients are expected to submit
quarterly progress reports.”” Water quality
monitoring is an optional best management
practice for which recipients can receive
funding.”**

Ecology — Centennial Clean Water Grant
Program

Ecology administers the Centennial Clean Water
Grant Program, funded by the Washington State
General Fund, the State Building Construction
Account and State and Local Toxics Account.””
The Centennial program provides grants to
eligible public bodies for wastewater
infrastructure and NPS pollution prevention
projects for the purpose of improving water
quality.”® The grants are available to local
governments, special purpose districts, and Indian
tribes.”’’ Eligible projects for nonpoint source
pollution include “stream restoration and buffers,
agricultural [BMPs], [on-site sewage system]|
repair and replacement, stormwater activities, and
protection of drinking water sources.”””"

For the 2016 fiscal year, Ecology proposes
granting $25 million from the Centennial Clean
Water Program, $8.3 million of which will be set
aside for nonpoint source pollution activities.””
For nonpoint source activity projects, there is a
requirement to match the eligible costs at
25percent.8°0

A $281,250 grant to the Skagit County Natural
Resource Stewardship Program is an example of a
Centennial Clean Water Program grant.*"' This
grant went to fund a voluntary incentives program

for the installation of riparian buffers, livestock
exclusion fencing, livestock bridges, and work to
restore the Samish river and its tributaries that are
impaired for temperature, dissolved oxygen, or
fecal coliform, largely due to agricultural
pollution.®*”

Another example is the $144,575 Centennial
Clean Water Program grant to the Snohomish
Conservation District in 2013 for the purpose of
implementing BMPs to improve water quality of
freshwater inputs to South Skagit Bay. * The
Snohomish Conservation District received
funding to implement riparian planting and BMPs
recommended in the 2012 Puget Sound Action
Agenda, including restoring three acres of riparian
habitat, installing 2,000 feet of exclusion fencing,
enrolling two acres of land into CREP,
performing vegetation monitoring of all sites,
coordinating two neighborhood events, producing
one article relating to water quality improvement,
producing one media news release outlining the
efforts the community is taking to improve water
quality and highlighting individual projects, and
sending five informational mailings to
landowners.***

Ecology — CWA Section 319 Nonpoint Source
Grant Program

In Washington, Ecology administers the CWA §
319 Nonpoint Source Grant Program.** Ecology
offers $250,000 and $500,000 grant limits, and
requires a 25 percent match by the receiving
entity.®*® For the 2016 fiscal year, Ecology plans
to administer $1.5 million in grants and loans
from CWA § 319 federal funding.*”’ From
January 2011-February 2015, Ecology funded 100
projects totaling $31,339,188.%%®

Ecology provides funding to counties, cities,
special purpose districts, tribes, and nonprofit
organizations to support implementation of
agricultural BMPs, education, water quality
monitoring, riparian habitat restoration, and
TMDL plan development and implementation.®”
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The nonpoint source activities that can be paid for
with section 319 funds include agricultural BMP
design and implementation, irrigation efficiency
projects, Ecology-approved demonstration
projects, groundwater protection, lake restoration,
public outreach and education, TMDL support,
water quality monitoring and watershed planning
and implementation.®"

“All proposed nonpoint source activity projects
must implement an element of a state or local plan
directed at addressing water quality issues (e.g.
watershed management plan, nonpoint source
pollution control plan, TMDL).”®"' The CWA
section 319 program is the only voluntary
incentive program that specifies and defines the
eligible BMPs “that address or correct water
quality degradation through facility- or activity-
focused projects.”'?

Ecology mandates that “projects or project
components that do not have a direct water quality
benefit are not eligible for funding.”*'* To ensure
that is the case, “Ecology requires applicants with
projects that implement BMPs to collect and
report data to estimate load reductions of nitrogen,
phosphorus, and sediments; Ecology must report
these reductions to EPA annually.”®"*

Ecology requires special conditions for nonpoint
source pollution control activity projects,
including a conservation easement or landowner
agreement that is signed before planning and
installing a BMP on private property.*'®

The agreement must include, among other things,
a 10-year maintenance agreement that is attached
to the land and “allowance of inspection of the
project area by the recipient and by Ecology staff
as determined by the agreement.”®'®

This is one of the few voluntary incentive
programs that provides the public with extensive
information documenting the water quality
benefits of the project funded. Ecology conducts

70 | Western Environmental Law Center

regular site inspections as well as an end-of-
project site visit and documents, with
photographs, the work that was done.®"’

Ecology — Public Participation Grants

The Department of Ecology administers the
public participation grants program (PPG), a
competitive grant program designed to help
educate people and encourage Washington
citizens to engage in waste cleanup issues.®'® The
program provides funding to non-profit
organizations and citizen groups to facilitate
public participation in the investigation of
contaminated sites, implement waste reduction
and prevention projects, and improve state or
local solid waste or hazardous waste management
plans.®"” The funding for the grant comes from a
tax on commonly used hazardous substances such
as motor oil, pesticides, and solvents.**® Ecology
is required to set aside at least one percent of the
revenues collected form the tax for the PPG
program.®' The state plans to allocate more than
$3.9 million to the PPG Program for the two-year
cycle that runs from 2015 to 2017.%** Ecology can
fund a project up to $120,000 and there is no
matching requirement.**’

The program does not specifically address
nonpoint sources of agricultural pollution, and
mainly targets solid and hazardous waste such as
electronic waste (commonly called e-waste).***
Nowhere in the program guidelines are
agricultural waste or livestock pollution
mentioned.* However, manure that is over-
applied to fields can constitute solid waste for
purposes of state and federal law. Thus, industrial
agriculture activities could be eligible for funding
under this program.

Grant funds can be used to “encourage public
involvement to eliminate or reduce wastes” and
one example is a project to introduce biochar
technology designed to convert agricultural waste
into a charcoal-like soil amendment.**®



Projects in Whatcom and Skagit counties have
been funded to educate the public about the clean
up of local waterways and bays.**” Whatcom and
Skagit counties have received $685,000 in PPGs
since 2005.5*

Ecology — Shorelands & Environmental
Assistance Program

Ecology administers several grant opportunities
under the Shorelands & Environmental Assistance
Program (SEA).*” The objectives of the grants
include: implementation of on-the-ground
restoration or enhancement projects that address
water quality issues, fish and wildlife habitat
needs, protection and restoration of Puget Sound,
development of flood hazard management plans
and projects, development of shoreline master
programs, and implementation of plans for
healthy watersheds.**°

Ecology — Coastal Protection Fund — Terry
Husseman Account

The Washington state legislature created the
coastal protection fund, which now includes a
sub-account called the Terry Husseman Account
(THA).*' Payments from penalties issued for
water quality violations of the Water Pollution
Control Act™? fund THA.*” Grants from THA
are issued to eligible entities to support locally
sponsored projects to restore and enhance the
natural environment and typically focus on water
quality issues and fish and wildlife habitat
protection.®**

Counties, cities, municipalities, special purpose
districts, tribes, and state agencies (excluding
Ecology) are eligible to apply for THA grants.
Grantees may receive up to $50,000 and are not
required to match the funding.**® Ecology
provides no assistance for project development,
design, or implementation.**” The grant recipient
is responsible for all aspects of the project.®®
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From 2010 to 2015 Ecology’s Northwest regional
office issued about $558,958 in funding for THA
grants.839 Of this amount, $21,000 was issued to
Skagit County for “reducing fecal coliform from
recreational users-portable toilets,” and $6,508
was awarded to Whatcom County for land
acquisition of 65 acres of wetlands in the
headwaters of the Samish River to preserve
habitat for rearing Coho salmon and cutthroat
trout, and other species.** The grant agreements
are publicly available and grantees must comply
with Ecology-specific conditions for data
standards and data sharing, development of a
quality assurance project plan if the project
involves the collection of environmental
measurement data, and coordination with
Ecology’s geographical information system
(GIS).*! In addition, “[g]rant recipients are
expected to consider the necessity of a [State
Environmental Policy Act] process in the early
stages of planning or scope development.”™*

Ecology — Shoreline Master Program Grants

Ecology administers the Shoreline Master
Program (SMP) grants under the Shoreline
Management Act (SMA).** SMA requires local
governments to develop and update local
SMPs.*** Ecology supports this process by
providing grants to the counties to complete local
updates.** The grants are funded through the
Environmental Legacy Stewardship Account**
and are awarded to Washington towns, cities and
counties eligible required to undertake
comprehensive SMP plan updates.**’ To date,
Skagit County has received $737,727 and
Whatcom County has received $730,000 in SMP
grants to assist the counties in the process of
updating and implementing their SMPs.**® The
grant agreements are all publicly available.
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Recreation and Conservation Office — Aquatic
Lands Enhancement Account

The Recreation and Conservation Office (RCO)
administers the aquatic lands enhancement
account (ALEA), which is funded entirely by
money raised by the Washington state Department
of Natural Resources from activities on
Washington shorelines, such as leases to marinas
on state-owned waterfront sites and the sale of
harvest rights for geoduck clams.*** ALEA grants
may be used to buy, improve, or protect aquatic
lands for the purpose of re-establishing naturally,
self-sustaining ecological functions, including
restoration of shorelines for salmon habitat.**°

Local agencies, state agencies and tribes are
eligible for the grants.*' Eligible restoration
projects include planting native vegetation,
altering or removing structures, and other projects
that would make the site a predominantly natural
ecosystem.®? Applicants must provide at least a
50 percent match for each project funded and
local agencies must fund at least 10 percent of the
total project cost using non-state, non-federal
dollars.™?

RCO inspects completed projects before finalizing
the grant agreement and only then transfers the
funding.** This program has rigorous inspection
requirements: “RCO has a policy to inspect
completed projects to compare actual conditions
to the terms and conditions of the project
agreement. An inspection may be done at any
time during the life of an RCO funded project.”
Notably, “RCO expects that [the funded] project
will continue to function as originally funded in
perpetuity—that is, forever. Changes may be made
only with the approval of RCO.”*® “Use of RCO
grants creates a condition under which funded
property and structures become part of the public
domain in perpetuity.”®’ The RCO provides the
following example of “major element changes”
that requires a project amendment:
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RCO funds a project to improve riparian
conditions by fencing out cattle and planting
trees and shrubs. The final project results in
fencing and shrub planting, but no trees.
Lack of "trees" as a project element results
in poor shading and therefore water
temperature goals are compromised, but no
fish are lost.™"

Approximately $5 million is available biennially
for ALEA grant funding.®” This appears to be the
only voluntary incentive program that funds
conservation projects that are supposed to last in

perpetuity.

Recreation and Conservation Office —
Farmlands Preservation Account

RCO administers the farmlands preservation
account (FPA)*® as part of the Washington
Wildlife and Recreation Program (WWRP).*®!
FPA is one of 11 categories within WWRP.**
WWRP allocates approximately $55 million
biennially to the various accounts, and the funding
for the FPA accounts for approximately two
percent of the entire WWRP budget, receiving
over $2 million biennially.**” Conservation
districts, local and state agencies, and nonprofit
organizations focused on farmland preservation
and riparian protection may apply for funding
under this program.®®*

The purpose of the program is to purchase
agricultural conservation easements on farmland
to ensure the land remains available for
agricultural practices.*®® The secondary program
goal is to enhance or restore ecological functions
on farmland preserved by the account.®®
However, a project is not required to include a
plan to enhance or restore the ecology of the land
to be eligible for funding.*®’ Eligible projects
include ecological enhancement or restoration
activities, such as installing fences to keep
livestock out of riparian areas and planting
riparian buffers.*® Stewardship practices that
benefit fish and other wildlife habitat only earn a



possible 14 percent on the evaluation criteria for a
proposed project.*®

The Washington Wildlife & Recreation
Coalition®”” has secured over $17.8 million from
the state to fund 49 Farmland Preservation
projects in Washington, largely concentrated in
the Puget Sound region.®”' The coalition has an
interactive map that allows you to see where the
projects are implemented, how much money was
received, and who received the money.*’* The
information on the farmland preservation
activities compiled on the coalition’s website is
perhaps the most comprehensive inventory of any
voluntary incentive program described herein.

Recreation & Conservation Office — Estuary &
Salmon Restoration Program

The Washington Recreation and Conservation
Office (RCO) offers grants “to protect and restore
the Puget Sound near-shore.””” The program is
managed by WDFW, in partnership with RCO
and the Puget Sound Partnership.®”* Funding for
these grants come from the state building
construction fund and federal dollars from
NOAA’s Community Based Restoration Program
and USFWS.*” Projects funded include near-
shore restoration and protection activities
designed to restore ecosystem function, such as
restoration of salmon habitat and estuaries,
removing or breaching dikes, and
decommissioning roads.*”® ESRP is used to fund
projects “that address the root causes of habitat
loss and degradation, thereby ensuring long-term
sustainability and productivity for salmon and all
wildlife.”®”’ Local, state, and federal agencies,
Indian tribes, academic institutions, private
institutions and nonprofit organizations are all
eligible to apply for funding.*”® There is a 33
percent match requirement that must come from
non-state funds and there is approximately $10
million biennially available for eligible
projects.””

Salmon Recovery Funding Board — Salmon
Recovery Grants

In 1999 the Washington state legislature created
the Salmon Recovery Funding Board (Board),
which is made up of five citizens appointed by the
governor and five state agency directors.* The
Board provides salmon recovery grants to fund
“projects that protect existing, high quality
habitats for salmon, and that restore degraded
habitat to increase overall habitat health and
biological productivity” and “feasibility
assessments to determine future projects and for
other salmon related activities.”™' The funding
for salmon recovery grants comes from the sale of
state general obligation bonds and the federal
Pacific coastal salmon recovery fund, managed by
NOAA.*™ Additional state funding comes from
the Puget Sound acquisition and restoration
fund.* Local and state agencies, special purpose
districts, tribes, private landowners, nonprofit
organizations and regional fisheries enhancement
groups are all eligible to receive grants through
this program.®™* There is a 15 percent match
requirement and grants are capped at $200,000.%%
There is approximately $18 million in funding
available for salmon recovery grants.*™

Projects eligible for funding include acquisition of
land, restoration projects such as in-stream fish
passage, in-stream diversion removal, in-stream
habitat enhancement, and riparian and upland
habitat enhancement.*®’ Controlling livestock
traffic within riparian corridors is an activity that
can be funded with salmon recovery grants.**®
“Acquisition projects must be operated and
maintained forever. Restoration projects must be
operated and maintained for 10 years after
construction is completed.”®*’ Applications are
reviewed to ensure that the proposed project is
“technically sound” and “provides a benefit to
salmon.”**’
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WDFW — Regional Fisheries Enhancement
Groups

WDFW oversees the Regional Fisheries
Enhancement Group program that was created in
1990.%! There are 14 groups in the state, each
coordinating thousands of volunteer hours and
hundreds of restoration projects to improve
salmon habitat.*> Funding for the program comes
from a USFWS grant, state commercial and
recreational fishing license fees, and excess egg
and carcass sales administered by WDFW.*” In
2015, the program received nearly $2.2 million in
funding sources.** Since 1995, $192.7 million
has been invested in salmon restoration activities
in Washington state through the Regional
Fisheries Enhancement Group.895

The funding is largely used for riparian habitat
restoration and invasive species removal
efforts.*”® The annual reports for the program do
not discuss water quality or the challenges to
salmon recovery due to water pollution.*”’ The
program’s effectiveness monitoring efforts
include the monitoring of vegetation growth and
habitat quality after the projects by “trained
citizen scientists.”®® The program also tracks the
number of volunteer hours, miles of restoration,
and investment into the projects.®”’

However, the annual report does not provide any
information on the monitoring of the health of
salmon populations affected by the restoration
projects, nor does it mention whether populations
are growing or declining within the regions where
the enhancement groups have focused their
efforts.””

Recent monitoring reports available on the
websites for the Skagit Fisheries Enhancement
Group and Nooksack Salmon Enhancement
Association show that local salmon populations
have not been growing, and in some cases appear
to be declining.””"
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State — Washington State Conservation
Commission

Under the guidance of the WSCC, conservation
districts provide voluntary incentive-based
programs to encourage private landowners to
implement conservation projects on their
property.”” Projects include providing voluntary
services such as technical assistance, financial
assistance, and operational oversight for
implementing agricultural BMPs.””® The WSCC
voluntary incentive programs related to improving
water quality are the Voluntary Stewardship
Program, the Water Quality Implementation
Grants Program, and the Livestock Technical
Assistance Program. The WSCC also administers
CREP and EQIP projects under guidance of the
USDA, as discussed above.

The WSCC claims it has no regulatory authority
over the conservation districts and the programs
are all strictly voluntary for the districts to
manage and for landowners to voluntarily
participate in.”** However, under the Dairy
Nutrient Management Act, the WSCC has a
number of regulatory responsibilities related to
pollution from industrial agriculture facilities such
as CAFOs.”” For example, the WSCC is charged
with developing the document that contains “the
elements that a dairy nutrient management plan
must contain to gain local conservation district
approval.””

The 2015 annual report for WSCC indicates it
plans to allocate $79.2 million in funding to the
conservation districts from 2015-2017.°"” The
WSCC contends that current state funding
represents only 43.7 percent of the funding
necessary for the conservation districts and
WSCC to carry out the conservation program
delivery needed in Washington state, and a
shortage of technical assistance is becoming
common.”” Yet, the 2015 annual report
announces its spending and funding nearly
tripling from $28.9 million from 2013-2015 to
$83.6 million from 2015-2017.” The WSCC



releases little information regarding effectiveness
monitoring for its voluntary incentive programs,
other than CREP.

WSCC - Livestock Technical Assistance
Program

The WSCC administers the Livestock Technical
Assistance Program (LTAP) to provide technical
assistance (TA) to small- and large-scale
agricultural producers. The program issues grants
to the conservation districts (CDs) to fund staff
and technical service providers who give
assistance to landowners and write and update
nutrient management plans for livestock
facilities.”'® According to the WSCC, the program
“provides resources that prevent environmental
impacts due to livestock operations. From small
farms to large dairies, this program helps
livestock owners develop nutrient management
plans and install practices that protect water
quality.”®'" WSCC states, “for many farm owners,
implementing nutrient management practices as
part of their farm plan occurs only as funding and
time become available, which may take years.””'?

The amount of money each CD gets for technical
assistance programs varies significantly between
CDs. In FY 2014 and 2015, Whatcom
Conservation District was awarded $201,028°"
for livestock technical assistance activities.”'*
Whatcom CD received significantly more money
than all of the other CDs across the state, with the
South Yakima Conservation District getting the
second-highest amount at $80,000.”"° Tt is notable
that both these CDs provide livestock technical
assistance in areas that have the most significant
groundwater contamination in the state, primarily
caused by industrial agriculture. The other CDs
that perform livestock technical assistance work
received anywhere from $380 (Whitman CD) to
$26,700 (Skagit CD).”'® Whatcom CD also
received the highest amount of “shellfish funding”
for livestock technical assistance, receiving
$176,258.38, with the second highest amount
($26,700)°'” going to Skagit County.”'® The

WSCC claims that 150 landowners were assisted,
and 40,200 acres were protected or enhanced
within the Whatcom CD between 2011 and 2013
by the program.’'® However, there appears to be
no effectiveness monitoring methods established
to ensure nutrient management plans are being
continually implemented effectively or if the
program is having a positive impact on the
surrounding water quality or shellfish or salmon
habitat. This problem is exacerbated by the fact
that it is impossible to decipher what conservation
practices were actually implemented through the
technical assistance program because that
information is not available to the public.

There are many ways that a farm can receive
technical assistance. For example, the WSDA
Dairy Nutrient Management Program can refer
dairies to their local CD to receive technical
assistance with updating nutrient management
plans, developing soil sampling regimens, and
instruction on how to maintain nutrient
application records. WSDA often informs the
dairy of the operational problems and then it is up
to the dairy to contact the conservation district for
assistance.

WSDA nutrient management technical assistance
referral forms are publicly available so it is
possible to ascertain what technical assistance is
being offered and to whom, but it is impossible to
verify whether the technical assistance was
provided or whether the conservation practices
recommended were ever implemented.
Alternatively, farmers can voluntarily request
technical assistance or can be referred for
assistance by other agencies.

It is difficult to track the amount of money that is
given to individual conservation districts for
technical assistance. For example, it appears that
Whatcom CD was awarded approximately
$132,000 for technical assistance work in fiscal
years 2015-2017, including projects to protect
surface & ground water from nonpoint [pollution]
through a program of individual assistance,
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workshops, public outreach & collaboration with
governmental, tribal & other agencies. Resource
concerns to be addressed include: nutrient,
pathogens, sediment & fecal coliform
contamination of the Nooksack River & its
lowland tributaries; California, Dakota & Terrell
Creeks; & Sumas River. Particular emphasis will
be shellfish harvest areas (Portage Bay, Drayton
Harbor & Birch Bay) & areas with nitrate
impaired aquifers (North County).”*

As part of a request for additional monies for high
priority unfunded work, Whatcom CD requested
$970,550.00 for fiscal years 2015-17 for technical
assistance for nutrient management technical
assistance, 78 percent of which was for salaries
and benefits and 4 percent for goods and
services.””! The Whatcom CD acknowledges that
it does not track the water quality improvements
associated with its technical assistance work,
rather:

[The] district will track number of contacts
made, technical assistance provided, plans
written, referrals received, referrals
completed and cost-share installed in the
district database. District will track the
number of BMPs as cost-share is installed
by producers in database. District will also
capture BMPs installed, such as manure
storage units, etc. District will continue to
be the “go to” resource for addressing
nutrient management; using farm plans,
BMPs and the Applied Risk Management
(ARM) system. We will continue to be a
leader in this area in our region and with
other conservation districts. It should be
noted that the average dairy has 372 milking
cows. This is equivalent to the effluent flow
from a city with the population of 6,500
people. The facilities are quite extensive
and the land base complex. Since operations
have typically changed so much from what
was represented in the first plans, updates
are virtually a new plan.”*
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When deciding who gets technical assistance,
remarkably the Whatcom CD does not prioritize
those facilities with documented pollution
problems. Rather, the CD prioritizes new dairy
farmers, farmers that receive digestate, producers
who either have or don’t have EQIP or other cost
share contracts and finally producers who
voluntarily request assistance.””® Nonetheless, the
Whatcom CD sought an additional $244,900 for
non-CREP riparian restoration activities,
including work identified in the WRIA 1 Salmon
Recovery Plan to “not only save local Salmon
populations from extinction but then to also
restore the stocks to sustainable levels.”"**

Whatcom CD tracks the progress of this work
solely by the number of landowner visits, public
presentations, presentation participants, funding
applications submitted, projects funded, projects
planned, designed and engineered, and projects
implemented.””

WSCC - Voluntary Stewardship Program

The Volunteer Stewardship Program (VSP) is
administered by the WSCC and is an opportunity
for counties to participate in a watershed-based,
collaborative stewardship planning process. The
WSCC explains that the program is “alternative
approach for counties to address growth
management requirements for agricultural
activities” and was created to encourage the use of
incentive-based practices to protect critical

areas.926

Counties can opt into the program, and 28
counties chose to participate.”®’ Once in, the
county designates a priority watershed and a lead
organization to coordinate a work plan. In many
cases, the lead organization is the local
conservation district.”*® The work plans identify
critical areas on agricultural lands, outreach plans
to contact landowners, and incentive programs to
implement conservation projects on the critical
areas.”” In 2014 the program requested
approximately $7.1 million in state funding.”*°



Inspiration for Change



“Reversing the decline of an ecosystem
requires changes to laws and regulations
that are unpopular. Many of the
decisions necessary to protect and
restore an ecosystem require actions that
may require significant sacrifices or
seem too costly to one segment of our
population, even when these actions may
benefit the whole. Balancing ecosystem
recovery needs with competing demands
for services—health, transportation,
education, social welfare—especially in
lean economic times will require our
decision makers at all government levels
to make unpopular decisions now if we
are to save Puget Sound for future
generations.”

Puget Sound Partnership
2013 State of the Sound 24 (2013)

This report documents the pollution problems
caused by nonpoint sources of agricultural
pollution and discusses the billions of dollars that
are being spent on voluntary incentive programs
designed to facilitate the recovery of salmon in
the Puget Sound basin. In Washington, there has
been a shift away from a regulatory approach to
agricultural pollution towards a massive
investment in voluntary programs purportedly
designed to mitigate the pollution problem by
paying farmers not to pollute. But is this a wise
investment? This question becomes increasingly
important given the consistently degraded waters
of Puget Sound, the failure of salmon populations
to recover to sustainable levels, and the
challenging reality of climate change and ocean
acidification now upon us.

Robert Lackey, a well-respected professor of
fisheries, warns us that if we continue to ignore
this science, wild salmon recovery efforts will
fail.”*! According to Prof. Lackey, “[u]ntil society
collectively addresses these realities, the billions
of dollars being spent to recover wild salmon
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could be considered "guilt money"—modern-day
indulgences—a tax that society and individuals
willingly endure to alleviate collective and
individual remorse for the continued decline of
wild salmon populations.™>*

While the causes for the decline of wild salmon in
the Pacific Northwest are well documented and
numerous, Prof. Lackey and others call into
question the foundational principle of many of the
voluntary incentive programs described in this
report; namely, whether simply educating people
about pollution will lead to voluntary changes in
behavior: “Lack of long-term success in salmon
recovery is not due primarily to lack of scientific
knowledge. For conservation policy issues (as
well as many other policy issues), results of
psychological studies demonstrate that increasing
knowledge through education does not lead to
change in human behavior.”*

In 2010, Gov. Gregoire convened the “Three
Directors Talks” between the heads of the WSDA,
Ecology and the WSCC to facilitate the Gov.’s
“commitment to clean drinking water for people,
and clean water for fish, shellfish, recreation, and
other uses essential to Washington’s quality of
life...while maintaining a ‘robust agricultural way
of life.”**

In a joint report to the governor, the three
agencies explained that the coordination among
federal, state, and local groups charged with
managing water quality impacts from agricultural
lands has been neither systematic nor
consistent.”> The report expressed a need to
establish regular responses to polluting conditions
because the agencies found it difficult to ensure
progress of different management actions.”°

The directors stated that there are currently
insufficient funds designated to carry out water
quality regulatory work, and yet an estimated $70
million is invested annually into supporting
implementation of BMPs, most of which are not
designed to protect water quality.”’ A far greater



amount of money is paid out through the
voluntary incentive programs discussed in this
report. The directors explained that money can be
put to better use if the wide-spread effort is more
organized and targeted because “[t]he agencies
believe that there is considerable room for
coordination and collaboration for a more targeted
investment.”>* But how do we get there?

Washington’s exclusive reliance on voluntary
incentive programs to address nonpoint sources of
agricultural pollution has not worked to restore
native salmon populations in Puget Sound. Based
on the continued decline of water quality and loss
of productive salmon habitat, this report finds that
a simple yet effective regulatory compliance
enforcement program led by Ecology is
desperately needed to achieve the long-established
water quality standards intended to protect Puget
Sound salmon.

“In order to restore substantial, sustainable runs of
wild salmon, we cannot be under the illusion that
what scientists and technocrats are doing now—as
expensive and socially disruptive as it is—will
sustainably increase wild salmon runs over the
long term.””** The time has come to rethink our
significant investment in voluntary incentive
programs and explore and implement more
traditional, regulatory approaches to prevent
nonpoint sources of agricultural pollution to
restore salmon runs. The salmon, the people,
communities and future generations that depend
upon healthy and sustainable wild salmon
populations and clean water in Puget Sound,
deserve no less.

To put the state on a path towards restoring wild
salmon runs in Puget Sound, this report makes the
following recommendations that can only be
implemented by leaders courageous enough to
recognize that policy change demands immediate,
bold, and decisive action:

1. [Establish Mandatory, Science-Based
Agricultural Best Management Practices

Washington finds itself in the unique position of
authorizing or utilizing a significant amount of
government money to pay farmers to implement
BMPs purportedly designed to address nonpoint
sources of agricultural pollution. However, there
1s no uniform set of science-based BMPs that
have been defined to protect water quality or
comply with Washington state water quality
standards.

Many programs (especially those funded through
the Farm Bill) fund the installation and
implementation of BMPs that are based upon
NRCS standards, which Ecology and others have
explicitly found do not protect water quality.
Other programs use an unidentified suite of
BMPs, which are not disclosed to the public due
to section 1619 of the Farm Bill and state law
confidentiality provisions. Therefore, there is an
immediate need for Ecology, as the state agency
charged with protecting the waters of Washington,
to develop science-based BMPs that are designed
to prevent nonpoint sources of agricultural
pollution.

As discussed above, Ecology has committed to
starting this process as part of its Nonpoint Source
Pollution Prevention Plan. To contribute to that
effort, we have enlisted the help of several
scientific experts to develop model agricultural
BMPs to serve as an example of what Ecology
can and should produce to protect Puget Sound
from nonpoint sources of agricultural pollution.
The model BMPs are attached in Appendix A of
this report. The BMPs should be designed and
approved by scientists, and should not be thwarted
by the agricultural industry or political bullying.

The development of science-based BMPs is only
the first step. There needs to be a regulatory
mechanism by which these science-based BMPs
are implemented and enforced. First, the agencies
that fund the voluntary incentive programs can
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and should commit to conditioning the receipt of
government dollars on utilization of the Ecology-
approved, science-based BMPs.

Second, with established science-based BMPs,
Ecology should utilize its existing statutory
enforcement authority to ensure compliance with
science-based BMPs, providing clarity to
producers and protection for water quality.

To do so, it will be imperative that the Legislature
provide adequate funding to Ecology so that the
agency can enforce compliance with science-
based BMPs. Finally, Ecology can and should
utilize its rulemaking authority to promulgate a
regulation mandating compliance with the
science-based BMPs as a means to fulfill its
statutory obligation to protect water quality for
present and future generations.

2. [Enact New Legislation Mandating
Scientifically Supported BMPs

As discussed above, there is a significant need for
Ecology to develop a set of science-based BMPs
to address nonpoint sources of agricultural
pollution. However, BMPs are not worth the
paper they are written on if there is no legal
mechanism designed to ensure their
implementation. Therefore, additional statutory
authority for Ecology is necessary to require
landowners receiving government funding to
implement specific science-based BMPs to
prevent pollution, protect water quality, and
restore salmon and shellfish habitat.

For example, in January 2016, Rep. Derek
Stanford’* introduced House Bill 2352, An Act
Relating to Riparian Restoration and Planting on
Farmlands.”*' The bill seeks to amend RCW
79A.15.130, the law that establishes the state’s
habitat conservation account’** and farmlands
preservation account’* as a means to fulfill “the
policy of the state to acquire as soon as possible
the most significant lands for wildlife
conservation and outdoor recreation purposes
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before they are converted to other uses, and to
develop existing public recreational land and
facilities to meet the needs of present and future
generations.”**

The bill clarifies that the money from the
farmlands preservation account can be used for
riparian restoration and planting activities (i.e.
buffers) as a means to enhance and restore
ecological function.’*® The bill also adds federally
recognized tribes to the list of qualifying entities
eligible to acquire property through the

program.

Most importantly, the bill mandates that projects
funded by the farmlands preservation account
must meet the following criteria: “Projects with
salmon habitats must restore or provide riparian
buffers consistent with the national marine
fisheries service buffer guidance. In allotting
funds for acquisition projects with salmon
habitats, the board must require the projects to
include riparian buffers consistent with the
national marine fisheries service buffer
guidance.”"’

As of this writing, this bill has not been passed by
the Washington legislature, but it can and should
be used as a model to ensure that the voluntary
incentive programs are legally required to
implement science-based BMPs that are designed
to actually/effectively protect and enhance water
quality.

3. Utilize Existing Statutory Authority to
Eliminate Nonpoint Source Pollution

Ecology has a significant amount of statutory
authority to protect the waters of Washington
from nonpoint sources of agricultural pollution,
including its "potential to pollute authority." Yet,
this authority is sparingly used to the detriment of
Puget Sound salmon and shellfish. Because of the
continued degradation of our waters, it is time for
the pendulum to swing back towards a regulatory
approach to the agricultural pollution problem.



The legislature has provided Ecology with the
statutory tools it needs to enforce water quality
laws; it is time the agency puts those tools to
work. Where the legislature has failed, however,
has been in not providing Ecology with adequate
funding or support to protect the waters of the
state. As trustee of our state’s common natural
resources, it is incumbent upon the legislature to
display the leadership and courage to prioritize the
quality of our waters, while simultaneously
encouraging only sustainable agricultural
practices.

4. Repeal Section 1619 of the Farm Bill

Section 1619 of the Farm Bill stands in the way of
successful efforts to recover Puget Sound salmon
and should be repealed. Because of this statute, it
1s impossible for the public to obtain information
on what BMPs are being paid for by government
dollars, where the BMPs are being implemented,
whether the BMPs are being maintained, or
whether the BMPs have any benefit to water
quality or salmon habitat.

Given the consistently degraded state of many
waters that feed Puget Sound, the shroud of
secrecy needs to be lifted from the programs that
use section 1619 as a shield to preventing the
public from ascertaining how tax payer dollars are
being used to pay farmers not to pollute.

5. Repeal Farm Plan Confidentiality
Provisions

Farm plans are not subject to public disclosure
under the Washington Public Records Act. This
makes it difficult, if not impossible, to ascertain
whether farms are implementing science-based
BMPs needed to protect water quality in and
around farm property. This is a significant barrier
to correcting many known pollution problems
occurring on agricultural lands in the Puget Sound
basin. EPA has concluded that dairy nutrient
management plans, a type of farm plan, do not

contain confidential business information, the
disclosure of which would be detrimental to the
farm operator. Therefore, the legislature should
repeal those provisions of Washington law that
prevent disclosure of farm plans under the
Washington Public Records Act and other sources
of law.

6. Fund Conservation Practices that Last In
Perpetuity

Many of the voluntary incentive programs fund
conservation practices for a short amount of time,
typically 5-10 years. This short time span does
very little to ensure restoration of salmon for our
young and future generations.

Only the RCO embraces and utilizes the concept
of “perpetual conservation,” and the agency
should be applauded for this smart and bold
conservation strategy. Given the importance of
maintaining healthy salmon populations now and
for future generations, all programs should
investigate the efficacy of funding conservation
measures that will ensure conservation benefits in
perpetuity, which the RCO defines simply and
elegantly as “forever.”

7. Trim the Fat! Consolidate Voluntary
Incentive Programs

As is abundantly clear from the voluminous
description of programs contained in this report,
there are too many different voluntary incentive
programs, with differing goals, standards, and
outcomes. While voluntary incentive programs
can contribute to the recovery of Puget Sound, the
programs should be consolidated and
implemented by an agency with expertise in
ensuring compliance with water quality
standards, namely the Washington Department of
Ecology.

Consolidating the programs in this fashion will
ensure that there are consistent requirements and
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expectations and a much better mechanism to
evaluate the effectiveness of the different
programs.

The most comprehensive and transparent
voluntary incentive programs analyzed as part of
this report are the four funding programs
administered by Ecology’s Water Quality
Program (Centennial Clean Water Program, Clean
Water Act Section 319 Nonpoint Source Grant
Program, Washington State Water Pollution
Control Revolving Fund Program and the
Stormwater Financial Assistance Program).

This program is the unsung hero of the vast
voluntary incentive program world. All
information about these programs was publicly
available and the programs contain detailed
monitoring requirements that can be used to gauge
the success of the projects funded. If
consolidation of programs is not possible,
Ecology’s program should serve as a model to
other agencies administering voluntary incentive
programs.

8. Gov. Inslee Should Convene an
Independent Science Panel on Salmon
Recovery

Under state law, the governor has the authority to
ask the Washington Academy of Sciences to
establish an independent science panel “to help
ensure that sound science is used in salmon
recovery efforts.””*® The panel may only “review,
investigate, and provide its findings on scientific
questions relating to the state’s salmon recovery
efforts” and does not review individual projects,
habitat project lists, or make policy.”*’

Given that Ecology has recognized that the BMPs
based on NRCS standards funded by many
voluntary incentive programs are not designed to
meet state water quality standards, the governor
should convene an independent science panel to
ensure that the billions of dollars spent on
voluntary programs in this state are being used to
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fund agricultural conservation practices based in
sound science.

This issue falls squarely within the authority of
the governor’s salmon recovery office that is
authorized to provide recommendations to the
legislature regarding “the need to expand or
improve non-regulatory programs and
activities.””* The governor should convene an
independent science panel forthwith. Now is the
time to do everything possible to restore and
protect the wild salmon that call Puget Sound
home. Our children are depending on us.

"[ tell my people to get ready. Get your
smokehouses back in shape. Don't forget the
ceremonies. That guy, the salmon,
he's coming back."

- Billy Frank Jr.””
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Management Program, and Federal Trust Obligations to Tribes, Letter to Ecology (April 23, 2013).

27" Email from Jo Henszey to Ecology, Re: EPA Comments on Washington’s Draft Water Quality
Management Plan to Control Nonpoint Sources of Pollution (June 17, 2015) (on file with author).

278 Letter from NOAA to Ecology, Re: Comments on Washington’s Draft Water Quality Management Plan
to Control Nonpoint Sources of Pollution (June 4, 2015) (on file with author).

% puget Sound Partnership Blog, Congressman Heck Introduces PUGET SOS Act in the U.S. House of
Representatives, at http:// www.psp.wa.gov/blog/?p=539 (last visited November 3, 2015).

280 Congressional Puget Sound Recovery Caucus, at
http://dennyheck.house.gov/sites/dennyheck.house.gov/files’PUGET SOS One Pager.pdf (last visited Nov.
3,2015).

281
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28 pub. L. 99-198 (1985).

8 See H.R. Rep. No. 271, 99th Cong., 1st Sess., pt. 1, at 78 (1985), reprinted in 1985 U.S.C.A.N.N. 1103,
1182 (discussion by the the House Agriculture Committee on attempts to implement “major soil
conservation measures” in the 1981 Farm Bill).

% Linda A. Malone, 4 Historical Essay on the Conservation Provisions of the 1985 Farm Bill: Sodbusting,
Swampbusting, and the Conservation Reserve, 34 KAN. L. REV. 577, 581 (1986).

28 Multi Ag Media LLC v. USDA, 515 F.3d 1224 (D.C. Cir. 2008).

B77U.8.C. § 8791.

285 U.S.C. § 552(b)(3).

297 U.S.C. § 8791. According to a presentation to the EPA, geospatial data does not include unmarked
aerial photos. EPA, 2011 State Nutrient Reduction Workshop, Section 1619 of the Food, Conservation, and
Energy Act Presentation, (June 13-15, 2011), at
http://www.epa.gov/region5/agriculture/pdfs/nutrientworkshop/2 I wilson.pdf (last visited February 3,
2016).

290 1

P17 U.S.C. § 8791(b)(4)(B). See also Memorandum from Boyd K. Rutherford, USDA Assistant Secretary
for Administration, to Agency FOIA Officers (July 30, 2008), at
http://www.sej.org/sites/default/files/USDA1619Memo073008.pdf (last visited February 3, 2016); NRCS,
1619 Talking Points, at http://www.nrcs.usda.gov/Internet/FSE_ DOCUMENTS/stelprdb1166474.pdf (last
visited February 3, 2016).

P27 U.S.C. § 8791(b)(4)(A). See also EPA, 2011 State Nutrient Reduction Workshop, Section 1619 of the
Food, Conservation, and Energy Act Presentation, (June 13-15, 2011), at
http://www.epa.gov/region5/agriculture/pdfs/nutrientworkshop/2 1 wilson.pdf (last visited February 3,
2016).

293 NRCS FOIA Presentation (Feb 25 2011), at http://www.nrcs.usda.gov/wps/portal/nrcs/detail full/
mn/contact/ ?cid=stelprdb1166464 (emphasis original) (last visited February 3, 2016); see also NRCS 1619
Talking Points, at http://www.nrcs.usda.gov/Internet/FSE_ DOCUMENTS/stelprdb1166474.pdf (last
visited February 3, 2016; Memorandum from Boyd K. Rutherford, USDA Assistant Secretary for
Administration, to Agency FOIA Officers (July 30, 2008), at
http://www.sej.org/sites/default/files/lUSDA1619Memo073008.pdf (last visited February 3, 2016).

% See USDA Section 1619 Cooperator Memorandum of Understanding, at
http://water.epa.gov/polwaste/nps/upload/template-usda-section1619-cooperator-memo-understanding.pdf
(last visited February 3, 2016).
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2% Between 1995 and 2012, USDA disbursed approximately $39 billion in conservation payments alone.
Environmental Working Group, “Farm Subsidies: The United States Summary Information,” at
http://farm.ewg.org/region.php?fips=00000 (last visited September 1, 2015).
#7 See Adena R. Rissman, Evaluating Conservation Effectiveness and Adaptation in Dynamic Landscapes,
Law & Contemp. Probs., Fall 2011, at 145, 169-70.
2% Multi Ag Media LLC v. Department of Agriculture, 515 F.3d 1224 (D.C. Cir. 2008). See Ctr. for
Biological Diversity v. U.S. Dep't of Agric., 626 F.3d 1113, 1117 (9th Cir. 2010) (“To the extent Section
8791 was a reaction against Multi Ag Media LLC v. U.S. Dep't of Agric., 515 F.3d 1224 (D.C.Cir.2008),
that suggests it was intended to prohibit disclosure of GPS data like that at issue here, because Multi Ag
required the release of a database used with GPS technology.); EPA, 2011 State Nutrient Reduction
Workshop, Section 1619 of the Food, Conservation, and Energy Act Presentation, (June 13-15, 2011), at
http://www.epa.gov/region5/agriculture/pdfs/nutrientworkshop/2 1 wilson.pdf (last visited February 3, 2016)
(Section 1619 exists “at least in part, because of the D.C. Circuit decision Multi Ag Media LLC v.
Department of Agriculture, which held that the public interest in disclosing certain information outweighed
the privacy interests of agricultural producers under FOIA Exemption 6.”).
% Multi AG Media LLC v. Dep't of Agric., No. CIV.A. 05-01908 HHK, 2006 WL 2320941, at 1 (D.D.C.
Aug. 9, 2006).
300 7y
3V Multi Ag Media LLC v. Department of Agriculture, 515 F.3d at 1232 (quoting Dep 't of Air Force v.
Rose, 425 U.S. 352, 361 (1976)).
2 1d. at 1226.
393 USDA, USDA 2007 Farm Bill Proposals (2007), available at
http://www.usda.gov/documents/07finalfbp.pdf (last visited January 13, 2016).
***HR 2419, 110th CONGRESS, 1st Session, December 14, 2007.
393 United States Senate Committee on Agriculture, Nutrition, and Forestry, Joint Explanatory Statement of
the Committee of Conference, at http://www.ag.senate.gov/download/?id=be76a229-fbc0-4310-b0a2-
2a80988eb4bd, at 30 (last visited January 13, 2016).
3% Senator Tom Harkin, New from Senate Agriculture, Nutrition and Forestry Committee, Farm Bill:
Investments for the Future (May 8, 2008).
397154 Cong. Rec. H3784-01, 2008 WL 2051167.
308 14
399154 Cong. Rec. H3801-03, 2008 WL 2051173.
;? 154 Cong. Rec. H4402-02, 2008 WL 2129940.

1d.
312 Renee Johnson, The 2008 Farm Bill: Major Provisions and Legislative Action, CONGRESSIONAL
RESEARCH SERVICE (November 6, 2008).
*'3 USDA Freedom of Information Act Annual Report FYs 2008, 2009, 2010, 2011, 2012, 2013, 2014. See
Table 2.
314 Letter from Washington Conservation Commission to Breuer re: Public Records Request (July 24,
2015) (on file with author).
315 USDA Freedom of Information Act Annual Report FYs 2008, 2009, 2010, 2011, 2012, 2013, 2014. For
example, other statutory bases for denying a FOIA request include but are not limited to: planning and
soliciting public contracts in 41 U.S.C. §3303; the confidentiality of information provision in the 2008
Farm Bill, 7 U.S.C. § 2276; the dairy promotion program, 7 U.S.C. § 4501-4514; alternative dispute
resolution, 5 U.S.C. §§ 571- 578; Agricultural Trade Act of 1978; the Federal Crop Insurance Act, 7 U.S.C.
§ 1502(c); the Food Stamp Program, 7 U.S.C. §§2011-2036; The National Defense Authorization Act of
1977; the confidentiality of information for archaeological resources, 16 U.S.C. § 470hh; the confidentiality
of information for significant caves, 16 U.S.C. § 4304; and the Federal Insecticide, Fungicide, and
Rodenticide Act, 7 U.S.C. §136. See also Rena Steinzor & Yee Huang, Going Dark Down on the Farm.:
How Legalized Secrecy Gives Agribusiness a Federally Funded Free Ride, CENTER FOR PROGRESSIVE
REFORM, Briefing Paper No. 1213, 4 (September 2012).
31 Multi Ag Media LLC v. Department of Agriculture, 515 F.3d at 1232.
7 1d. at 1231.
318 1d. at 1232 (citing 5 U.S.C. App. 3 § 2); see also 7 C.F.R. § 2610.1(b).
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319U.S. Gov’t Accountability Office (GAO), Farm Bill: Issues for Consideration 14-18, GAO-12-338SP
(April 2012); U.S. GAO, Farm Programs. Direct Payments Should be Reconsidered 13, GAO-12-640
(July 2012) (the USDA paid $10.6 billion from 2003-2011 to producers who did not, in a given year, plant
any of the crop for which they had base acres).

320 See USDA, Geospatial Data Gateway, at https://gdg.sc.egov.usda.gov/(last visited September 1, 2015)
(“Welcome to GDG. The Geospatial Data Gateway (GDG) is the One Stop Source for environmental and
natural resources data, at anytime, from anywhere, to anyone.”).

32 Ctr. for Biological Diversity v. U.S. Dep't of Agric., 626 F.3d 1113, 1115 (9th Cir. 2010).

323 Z

1. at 1118.

323 National Pollutant Discharge Elimination System (NPDES) Concentrated Animal Feeding Operation
(CAFO) Reporting Rule, 76 FR 65431-01.

326 14

27 14

328 Email from Chuck Timblin to George Boggs re: 12 assessments and 1 dairy plan (May 22, 2015) (on file
with author).

2P RCW 90.64.

339 Email from George Boggs to Virginia Prest re: Fwd: 12 assessments and 1 dairy plan (May 22, 2015)
(on file with author).

33! Jamie Henneman, Ecology Sends Flurry of Pollution Letters to Landowners, THE INDEPENDENT, Jan. 7,
2015, at http://www.chewelahindependent.com/news/local-news/1226-ecology-sends-flurry-of-pollution-
letters-to-landowners (last visited January 7, 2016).

332U.S. Envt’l Protection Agency, Office of the Inspector General, EPA Needs a Better Strategy to Identify
Violations of Section 404 of the Clean Water Act, Report No. 10-P-0009 (October 26, 2009) at 9.

33 1

334

335 U.S. Gov’t Accountability Office (GAO), Farm Bill: Issues for Consideration, GAO-12-338SP (April
2012) at 18.

336 14

37U.S. Gov’t Accountability Office (GAO), Nonpoint Source Water Pollution: Greater Oversight and
gcglditional Data Needed for Key EPA Water Program, GAO-12-335 (May 2012) at 47.

339 Z

340 g

3! Though the appropriations expire, the 2008 Farm Bill includes no sunset provision for section 1619. 7
U.S.C. § 8791. The 2014 Farm Bill neither amends nor repeals section 1619. H.R. 2642, 113th Cong. (2™
Sess. 2014).

32 H.R. Rep. No 113-333, at 395 (2014) (Conf. Rep.) at https://www.congress.gov/113/crpt/hrpt333/
CRPT-113hrpt333.pdf (last visited February 3, 2016).

33 See Audubon Soc. of Portland v. U.S. Natural Res. Conservation Serv., No. 03:10-CV-01205-HZ, 2012
WL 4829189 (D. Or. Oct. 8, 2012); Mitchell v. U.S. Dep't of Agric. Farm Serv. Agency, No. 13-CV-500-
BBC, 2014 WL 7240671 (W.D. Wis. Dec. 17, 2014).

344 NRCS, About NRCS, at http://www.nrcs.usda.gov/wps/portal/nrcs/main/national/about/ (last visited
January 8, 2016).

345 NRCS, History of NRCS, at http://www.nrcs.usda.gov/wps/portal/nrcs/main/national/about/history/ (last
visited January 8, 2016).

36 NRCS, Washington Nutrient Management (590) Standard Key Messages (undated) (on file with author).
347 Letter from Ecology to EPA Region 10 re: Rule-Making and State Technical Standards for Concentrated
Animal Feeding Operations (CAFOs) (Oct 8, 2010); see also See, e.g., Email from Melissa Gildersleeve
(Ecology) to Water Quality BMP Work Group (August 16, 2010) (on file with author) (“Based on
information from the water quality BMP talks, Ecology’s review of the NRCS technical guidance, and
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Ecology’s experience in working with this issue, we find that NRCS does not have performance standards
that ensure that a producer will comply with Washington state water regulations.”).
3% Email from Melissa Gildersleeve (Ecology) to Water Quality BMP Work Group (August 16, 2010) (on
file with author).
349 14
339 For a full list of all NRCS standards see
http://www.nrcs.usda.gov/wps/portal/nrcs/detailfull/national/technical/cp/ncps/?cid=nrcs 143 026849 (last
visited January 8, 2016).
z; NRCS Conservation Practice Standard 590, Nutrient Management.

Id.
3 1d. at 3.
3% Id. (emphasis added).
355 Letter from Ecology Director Maia Bellon to Astor Boozer, NRCS, re: Update of Field Office Technical
Guide (FOTG) 590 for Nutrient Management (May 9, 2014) (on file with author).
3% NRCS Washington Nutrient Management (590) Standard Key Messages (on file with author).
337 Letter from Ecology Environmental Assessment Program/Groundwater Unit to WA State Conservation
3(;gmmission (May 12, 2014) (on file with author).

Id.
223 Letter from NRCS to Ecology Director Maia Bellon (August 18, 2014) (on file with author).

Id.
381 Merriam-Webster defines concurrence as “the state of agreeing with someone or something,” not
“working closely with.” Merriam-Webster Dictionary, at http://www.merriam-
webster.com/dictionary/concurrence (last visited January 14, 2016).
362 Email from Laurie Crowe, District Coordinator, Livestock Nutrient Management Program Specialist,
South Yakima Conservation District, to Dairy Producers re: 590 specification (January 23, 2014) (on file
with author) (“T have confirmation from our local NRCS that the December 590 Nutrient Management
Standard has been pulled temporarily from the internet due to pressure from the Dairy Federation. Our local
NRCS suggests that you all do a call-in campaign to voice your concerns to the State NRCS Office and
even call the Nation[al] NRCS Office.”).
363 See also Friends of Pinto Creek v. U.S. E.P.A., 504 F.3d 1007, 1014 (9th Cir. 2007) (“The EPA has the
responsibility to regulate discharges from point sources and the states have the responsibility to limit
pollution coming into the waters from non-point sources.”); Pronsolino v. EPA, 291 F.3d 1123, 1128 (9th
Cir. 2002) (Referring to the establishment by states of TMDLs, the court held “The upshot of this intricate
scheme is that the CWA leaves to the states the responsibility of developing plans to achieve water quality
standards if the statutorily-mandated point source controls will not alone suffice, while providing federal
funding to aid in the implementation of the state plans.”)
3% RCW 90.48.010 (emphasis added).
365 SB 294 (approved by the Governor March 16, 1945), Section 20.
RCW 90.48.140.
7RCW 90.48.260.
S RCW 90.48.030.
% RCW 90.48.080.
TORCW 90.48.160.
3! Ecology, Washington’s Water Quality Management Plan to Control Nonpoint Sources of Pollution,
Ecology Publication No. 15-10-015 (July 2015) at 7.
372 The term “waters of the state” includes “lakes, rivers, ponds, streams, inland waters, underground
waters, salt waters and all other surface waters and watercourses within the jurisdiction of the state of
Washington.” RCW 90.48.020. While Attorney General for the state of Washington, former Senator Slade
Gorton wrote a legal opinion finding that the term “waters of the state” “is all-inclusive.” Washington State
Attorney General Opinion, Offices & Officers — State — Pollution Control Commission — Adoption of
Water Wuality Standards for Waters of the State, AGO No. 4 (February 18, 1969).
7333 U.S.C. § 1342(1)(1).
374 Clean Water Rule: Definition of Waters of the United States, 80 Fed. Reg. 37,054 (June 29, 2015).
375 See, e.g., North Dakota, et al. v. U.S. Envtl. Protection Agency, 2015 WL 7422349 (D. N. D. Nov. 10,
2015) (slip op.).
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376 United States v. Robison, 521 F.Supp.2d 1247, 1249 n.5 (N.D. Ala. 2007) (“I will not compare [the
Rapanos decision] to making sausage because it would excessively demean sausage makers.”).
377

4 g
379 14

033 U.S.C. § 1342(1)(1).

31 EPA, Clean Water Act Exclusions and Exemptions Continue for Agriculture, at
http://www.epa.gov/sites/production/files/2014-03/documents/cwa_ag_exclusions_exemptions.pdf(last
visited January 11, 2016).

382 g

33 EPA & Department of the Army, Memorandum Withdrawing Interpretive Rule (January 29, 2015), at
http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/cwa guide/memo withdrawing ir.pdf
(last visited January 11, 2016).

¥ RCW 90.48.120. See also Lemire v. Dep't of Ecology, 309 P.3d 395, 401- 402, 178 Wash. 2d 227, 239-
241, (2013) (en banc) (holding that the Department of Ecology acted within its authority in issuing
administrative order pursuant to Water Pollution Control Act requiring livestock rancher to address
conditions that resulted in substantial potential for nonpoint source pollution on his property. “Ecology has
broad authority to regulate any person causing the discharge of matters into waterways that cause or tend to
cause pollution... We hold that Ecology did not exceed its authority when it ordered Lemire to comply with
regulations concerning nonpoint source pollutant discharge into Pataha Creek.”).

35 See, e.g., Waterkeeper Alliance Inc. v. EPA, 399 F.3d 486, 505-06 (2d. Cir. 2005).

3% Ecology, Washington’s Water Quality Management Plan to Control Nonpoint Sources of Pollution,
Ecology Publication No. 15-10-015 (July 2015) at Appendix B (Letter from Ron Lavigne, Assistant
Attorney General).

387178 Wn.2d 227, 309 P.3d 395 (2013).

% 1d. at 230.

389 14

*01d. at 235.

*'1d. at 230.

392 1y

3% Id. at 233 (citing RCW 90.48.120).

¥ 1d. at 236.

395 14

0 1d. at 242.

397 14

3% See HB 2472 (2014); HB 2478 (2014); SB 6087 (2014); SB 6288 (2014).

3% Ecology, Agriculture & Water Quality Advisory Committee, at
http://www.ecy.wa.gov/programs/wq/nonpoint/Agriculture/ AgWQAC.html (last visited February 3, 2016).
40 Beology, Clean Water and Livestock Operations: Assessing Risks to Water Quality, Ecology
Publication No. 15-10-020 (June 2015).

401

Y2 14 at §1362(6).

4333 U.S.C. § 1362(14).

%440 C.F.R. § 412.31(a).

95 At v. United States Envtl. Protection Agency, 979 F. Supp.2d 701, 707 (N.D. W.V. 2013) (“In 1987,
Congress amended § 1362(14) to add [the agricultural stormwater] exemption to the statutory definition of
point source.” “Nowhere did Congress define the term ‘agricultural stormwater’ nor did the EPA
promulgate any regulations defining the term.”).

¢ CARE v. Sid Koopmans Dairy, 54 F.Supp.2d 976, 981-82 (E.D. Wash. 1999) (“The agricultural
stormwater discharge and return flows from irrigated agriculture exemption in 33 U.S.C. § 1362(14) does
not act to relieve CAFO farmers from responsibility for over applications and misapplications of CAFO
animal wastes to fields in amounts or locations which will then discharge into the waters of the United
States.”).

4740 CF.R.§ 122.23(c).

‘%% RCW 90.48.450.
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Y RCW 90.48.260.
419 RCW 90.64; Memorandum of Understanding Between the Washington State Department of Agriculture
and the Washington State Department of Ecology Related to The State of Washington’s efforts to protect
water quality related to livestock activities under the authority of Chapter 90.48 RCW, Water Pollution
Control Act and Chapter 9064 RCW, Dairy Nutrient Management Act (October 30, 2009), at
http://agr.wa.gov/fp/pubs/docs/2009 MOUwithAppendices.pdf (last visited January 13, 2016).
“'"RCW 90.64.005.
412 Because of the horrific water quality conditions in the Nooksack River Basin primarily due to the
discharges of manure from dairy CAFOs, on October 10, 2014, the Lummi Indian Nation formally asked the
EPA to rescind EPA’s delegation to Ecology of NPDES permit authority related to CAFOs. On December 9,
2014, the EPA responded by stating that “CWA Section 402(c)(3) and (4) does not allow for the withdrawal
of only the CAFO portion of a state’s NPDES permit program. Instead, the entire NPDES program may be
withdrawn if the Administrator determines that the state no longer complies with the requirements of the
federal regulations and fails to take corrective actions.” Letter from Dennis McLerran, Regional
Administrator EPA Region 10 to Merle Jefferson, Executive Director of Lummi Natural Resources
Department (Dec. 9, 2014).
413 On November 15, 2011, Ecology and WSDA entered into a Memorandum of Understanding outlining how
the two agencies will work together “to assure water quality compliance related to livestock activities.” See
Memorandum of Understanding Between the WA State Department of Agriculture and the WA State
Department of Agriculture (Nov. 15, 2011), at
http://www.ecy.wa.gov/programs/wq/permits/cafo/docs/11152011MouEcyWsda.pdf (last visited Dec. 11,
2014); RCW 90.64.120; RCW 90.64.901.
4 RCW 90.64.023(1).
415 g
1 RCW 90.64.026.
17 The Conservation Commission has created a short, one-page “Approval Checklist” that sets forth the
minimum requirements for a Dairy NMP. See WSDA, Minimum Elements of A Dairy NMP, at
http://agr.wa.gov/FoodAnimal/Livestock-Nutrient/DairyNutrientMgmtPlans.aspx (last visited Dec. 11, 2014);
RCW 90.64.026(2).
18 etter from Ecology to EPA re: Rule-Making and State Technical Standards for Cocentrated Animal
Feeding Operations (CAFOs) (October 8, 2010).
9 Mehrig v. KFC Western, Inc., 516 U.S. 479, 483 (1996).
20 Comm’y Ass’n for Restoration of the Envt. et al. v. Cow Palace, LLC et al., No. 13-CV-3016-TOR
(Order Re: Cross Motions for Summary Judgment) (Jan. 14, 2015) at 109.
21 1d. at 27; 29 (“Although Defendants dispute the rate of seepage and nitrate accumulation around and
beneath the lagoons, the parties do not genuinely dispute that both events are occurring.”); 29 (Defendants’
gzgvn expert testified “that he has never seen a study showing ‘there is no seepage from a lagoon.’”); 94

Id. at 94.
2 1d. at 93. See also RCW 90.64.026(3) (stating that “in developing the elements that an approved dairy
nutrient management plan must contain” the methods and technologies must be those developed by the
NRCS, or alternative standards that “meet the standards and specifications of (a) The [NRCS]; or (b) a
professional engineer with expertise in the area of dairy nutrient management.”).
4 Id. at 94.
> Id. at 88.
26 1d. at 97 (“there can be no genuine dispute that the nitrates beneath the crop root zones at the Dairy will
continue to migrate through the vadose zone to the underlying aquifer.”); 98 (“As such, given the highly
mobile nitrates found below the crop root zones as well as the highly permeable soils underlying the Dairy,
the nitrates will migrate to the aquifer with water, be it from rainfall, snowmelt, irrigation practices, or
more liquid manure to help transport it.””); 100 (“Accordingly, a reasonable trier-of-fact, given the evidence
presented, could come to no other conclusion than that the Dairy’s operations are contributing to the high
levels of nitrate that are currently contaminating — and will continue to contaminate as nitrate present below
the root zone continues to migrate - the underlying groundwater.”).
7 WSDA Livestock Nutrient Management Program Inspection Report for Cow Palace Dairy (June 21,
2007).
8 1d. at 3.
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% Email from Michael Isensee (WSDA) to Dan Noteboom Dairy, re: Complaint re manure
spreader/application (September 22, 2015) (on file with author).

BIRCW 82.08.890; RCW 82.12.890 (same).

BIRCW 36.70A.705(1).

B3 RCW 36.70A.705(2)(b).

BIRCW 43.21C.030(2).

B3 RCW 36.70A.700(2)(b).

“ORCW 36.70A.700.

BTRCW 36.70A.702(5).

BERCW 36.70A.705(1) (“The program shall be designed to protect and enhance critical areas on lands
used for agricultural activities through voluntary actions by agricultural operators.”).

BIRCW 36.70A.710(1)(a).

0O RCW 36.70A.715; RCW 36.70A.720(1).

“IRCW 36.70A.720(2)(b)(iv).

2 RCW 36.70A.720(3).

3 RCW 36.70A.750(1).

4 RCW 36.70A.750(2).

S RCW 36.70A.760.

6 RCW 43.05; RCW 43.05.010(“"Regulatory agency" means an agency as defined in RCW 34.05.010 that
has the authority to issue civil penalties. The term does not include the state patrol or any institution of
higher education as defined in RCW 28B.10.016.”).

“TRCW 43.05.005.

S RCW 43.05.060.

9 RCW 43.05.060(3).

“ORCW 43.05.070.

1 See Caminiti v. Boyle, 107 Wn.2d 662, 670, 732 P.2d 989 (1987); Iil. Cent. R.R. v. lllinois, 146 U.S.
387, 453 (1892) (prohibiting government management of trust resource in a way that results in “substantial
impairment of the public interest in” the resource)

B2 Citizens for Responsible Wildlife Mgmt. v. State, 124 Wn.App. 566, 577, 103 P.3d 203 (2004) (Quinn-
Brintall, C.J., concurring) (“But the sovereign's duty to manage its natural resources recognized in the
public trust doctrine is not time limited, and the primary beneficiaries of the sovereign's exercise of its
public trust are those who have not yet been born or who are too young to vote. Thus, the sovereign
authority to regulate natural resources is circumscribed by its duty to manage natural resources well for the
benefit of future generations. And when the sovereign exercises this authority, by executive order,
legislative enactment or public initiative, the tenets of the public trust doctrine must be satisfied.”).

43 Wash. Const. art. XVIIL § 1.

44 Use of the term “partially encapsulated” infers that the public trust doctrine exists in other parts of
Washington law as well.

3 Rettkowski v. Ecology, 122 Wn.2d 219, 232, 858 P.2d 232 (1993).

6 Caminiti v. Boyle, 107 Wn.2d 662, 669, 732 P.2d 989 (1987) (emphasis added).

7 Foster et al. v. Ecology, No. 14-2-25295-1 SEA (Order Affirming The Department of Ecology’s Denial
of Petition for Rulemaking) (King County Superior Court) (November 19, 2015) at 8.

“$RCW 90.03.010.

PP RCW 77.04.012.

0 See, e.g., Postema v. Pollution Control Hearings Bd., 142 Wn.2d 68, 94-95, 11 P.3d 726 (2000)
(quoting RCW 90.54.020(3)(a)) (“Ecology is required to protect surface waters in order to preserve the
natural environment, in particular ‘base flows necessary to provide for preservation of wildlife, fish, scenic,
aesthetic and other environmental values, and navigational values.’”).

1 Foster et al. v. Ecology, No. 14-2-25295-1 SEA (Order Affirming The Department

of Ecology’s Denial of Petition for Rulemaking) (King County Superior Court) (November 19, 2015) at 7;
RCW 34.05.570(4).

2 Foster et al. v. Ecology, No. 14-2-25295-1 SEA (Order Affirming The Department of Ecology’s Denial
of Petition for Rulemaking) (King County Superior Court) (November 19, 2015) at 8.
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493 This writing is an excerpt from a memorandum prepared by attorney Rachael Paschal Osborn on behalf
of the Quinault Indian Nation as part of their comments on the Westway and Imperium Oil Terminal
Proposal (November 25, 2015) (on file with author).

¥4 Orion Corp., 109 Wn.2d 621 (1987); Weden v. San Juan County, 135 Wn.2d 678 (1998).

“SRCW 36.70A.010.

YO RCW 36.70A.020.

T RCW 36.70A.040(1).

48 RCW 36.70A.040(2).

49 RCW 36.70A.060; RCW 36.70A.170(1)(d); Swinomish Indian Comm’y, et al. v. W. WA Growth Mgmt.
Hearings Bd., et al., 161 Wn.2d 415, 421, 166 P.3d 1198 (2007) (“The requirement to ‘protect’ critical
areas is part of the GMA’s larger purpose of requiring comprehensive land use planning within the state of
Washington.”).

Y0 RCW 36.70A.030(5).
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Program Is to Help Fulfill the Nation’s Water Quality Goals, GAO 14-80 (December 2013) at 60
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